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 1.-Introduction. 

1.1.- Background Information and Rationale for Research. 

 

 “He who knows all the answers has not been asked all the questions.”  

(Confucius, 551-479 BC). 

 

 Hong Kong changes fast. A three-year-old shopping mall is considered “old”; 
actually, if a person leaves Hong Kong today and does not come back in, for example, 5 
months, that person will see that many things have changed. Perhaps some of his/her 
favorite restaurants have closed, while new restaurants have opened in that same 
spot. Some of his favorite shops may have closed as well, and so on. This is because 
the rhythm of life in Hong Kong is fast, extremely fast if compared to Europe (though, 
according to the local standards, slower than in other places like Japan). 

 Maslow (1954) developed the so-called “Maslow Theory of Motivation” (also 
known as “Maslow’s Hierarchy of Needs”), a theory in psychology, which has been 
used not only in Psychology obviously, but that has been applied to many other areas, 
mainly Management and Economics. Maslow, starting from the premise that each 
human being is motivated by inborn needs, established a hierarchy of needs in 
ascending order: a) Physiological needs; b) Safety needs; c) Love and needs of 
belonging; d) Self-Esteem needs and, at last, e) The need for self-actualization. What 
Maslow proposes is that people who have all their “lower needs” met progress 
towards the fulfilment of their potential (which may be the pursuit of knowledge, 
peace, money…). Maslow’s paradigm forms the basis for a good leadership and 
successful change management. 

 If we apply Maslow’s theory to the case of Hong Kong, we can state that, for 
many Hong Kong citizens, the fulfilment of their potential implies the obtaining of as 
much money as possible. Money, in Hong Kong, has a different value than in Europe, in 
the sense that, even though in Europe we work for money and money is of course 
important, we have the tendency of not talking of money in such an open way. In Hong 
Kong, as well as in other Asian societies, money is almost a religion. As Lui remarks, “In 

Hong Kong (…) money is the measure of all worth” (Lui, 2001:10). 

 This extremely interest for money (defined as an “obsession” by some people, 
even though we do not like this word) does not only have a cultural explanation, but 
also a historical one. As we will see in Point 2 of this thesis, Hong Kong citizens’ 
mentality is the product of those citizens who were forced to flee the Communist 
People’s Republic of China under Mao’s rule and embraced Hong Kong’s freedom 
(which at that time was a British Crown Colony), a freedom to do whatever they 
wanted, be rich, to study, etc.  
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 In a country where being rich was forbidden1, where being educated was 
prosecuted (especially under the Cultural Revolution, as we will analyze), one of the 
few choices for their citizens was to go to Hong Kong, where they were allowed to do 
all the things they could not do in Mainland China.  

 From 1950 to 2001, as we will see in Point 2, Hong Kong’s population tripled, 
increasing from 2.2 million to 6.7 million over the period, being the current population 
of Hong Kong, in 2015, of 7.298.600 people,2 approximately the same population than 
Catalonia, but in a much more reduced area. 

 This increase in Hong Kong’s population (which will affect Urbanism, as we will 
see) was mainly because many Chinese from the People’s Republic of China escaped 
their country and looked for shelter in British Hong Kong.  At the same time, this 
dramatic increase led to a change in Hong Kong’s housing and urbanism model, as the 
old models could no longer be applied in a society that was changing so quickly. A need 
for an important system of public housing (Point 7.8 and 9.4 of our thesis) appeared 
during this period, as well as the need to create a more “socialist-like” system of 
landholding. 

 This increase in Hong Kong’s total population and the subsequent boom in 
Hong Kong’s construction industry that took place led as well to the emergence of 
many new billionaires, who made their fortune in real estate. As we will see in Pont 
8.3, when we will analyze the property bubble in Hong Kong, only in Hong Kong 
(leaving thus apart Mainland China), we can find that the 10 billionaires are worth a 
35% of city’s GDP3. Moreover, out of the list of the top 10 billionaires, 6 of the 10 made 
their fortunes specifically in the real estate area. All these data show us how important 
real estate is in Hong Kong and how much money is involved in this area. 

 Thus, many fortunes have been created in the real estate sector in Hong Kong 
because of Hong Kong’s unique position as the world’s most capitalist and freest 
economy (apart from the objective conditions just mentioned above that allowed the 
emergence of such a strong real estate market in Hong Kong).  We are indeed facing 
the world’s most capitalist system, according to the Economic Freedom of the World 
(EFW) Annual Report by the Fraser Institute (2016)4, a fact which should not surprise 

                                                           
1 Being rich in China was considered by the Maoism as “anti-revolutionary”. It was Deng Xiaoping who, 

after leading China in 1978, brought the country to an era of economic reforms and opening to the 

global economy, encouraging citizens to get rich, as being rich was no longer considered something 

shameful.  

2 Data provided by the Government of Hong Kong (2015): 

< http://www.gov.hk/en/about/abouthk/factsheets/docs/population.pdf>. 

3 Source: “Hong Kong’s Top 10 Billionaires Worth 35% of City’s GDP”. 

Bloomberg (2016). 

< http://www.bloomberg.com/news/articles/2016-05-24/hong-kong-s-top-10-billionaires-worth-35-of-

city-s-gdp-chart>. 

4Economic Freedom of the World (EFW) Annual Report by the Fraser Institute (2016): 
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us, given the extremely importance that Hong Kong citizens give to money, as we 
stated above. 

 If the story ended here, it would be quite simple: Hong Kong is a very capitalist 
region (the most capitalist place in the world), a place where change is constant. 
However, things are never that simple, unfortunately (or luckily, as otherwise we 
would have no topic of study for our thesis). When we talk about the topics that we 
are going to study in our thesis (Land Law and Town Planning), the situation becomes 
much more complicated. 

 In this sense, our starting point must be a quote from Roger Nissim, quote to 
which we will refer several times throughout this thesis. As this author remarks, "Hong 

Kong [has] a unique position of being internationally acclaimed as one of the best, if 

not the very best example of a functioning capitalist economy which ironically is 

founded on what is fundamentally a socialist land tenure system" (Nissim, 2012: 
preface). We will explain in this thesis how Hong Kong is made of apparent 
contradictions; Hong Kong is a mixture of situations that, in other places, would be 
seen as completely contradictory, but, when applied to Hong Kong, those apparent 
contradictions normally mix together into a not perfect but at least quite complete 
system.   

 As we explained in the previous page, Hong Kong’s population tripled from 
1950 to 2001, from 2.2 million to 6.7 million, to reach the the current total population  
of 7.298.600 inhabitants in 2015, according to the data from the Government of Hong 
Kong. The reader could easily think that this fast increase in Hong Kong’s population is 
the reason why Hong Kong adopted this “socialist-like” land tenure system to which 
we referred. However, this is not the case. Obviously, this substantial increase of Hong 
Kong’s population played a major role in shaping what Hong Kong is nowadays 
(through, for example, the creation of the Public Housing System), but the truth is that 
the system of landholding in Hong Kong is much older than Hong Kong’s demographic 
boom, as it is a variation of the system introduced by the British when they arrived in 
Hong Kong in 1841 and they sold the first plots of land. 

 According to the Basic Law of Hong Kong (vid. Point 3 to  see an analysis of the 
Basic Law), all land in Hong Kong is the property of the state and is managed, used, 
developed and leased out by the Government of the Hong Kong Special Administrative 
Region (article 7). This administration is carried out by the land authority, which is the 
government's Lands Department. At no moment of time was land alienated by way of 
freehold tenure, except for the land on which St John's Cathedral stands. Instead, the 
norm was alienation by way of leasehold. Thus, we can affirm that, in Hong Kong, 
virtually all land is leasehold, except from the land in which St. John's Cathedral stands. 
From the early years of the settlement of the colony in 1843 from 1997, the land was 
alienated by way of a Crown Lease, referred to as Government Lease after 1997. Some 
of these leases were renewable: terms varied from 20 years up to 999 years, though 
the most common lease was the 75-year lease. Since the end of the 1960s, land has 

                                                                                                                                                                          
 < https://iea.org.uk/wp-content/uploads/2016/09/EFW_2016.pdf> 
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been alienated under Conditions of Sale when the Government ceased issuing formal 
Government Leases. 

 On 20 January 1841 Hong Kong Island was ceded to Great Britain by the 
Convention of Chuenpi, though the treaty was not later ratified. The Royal Navy 
landed on the island six days later, and, by a proclamation issued from Macau on 2 
February 1841, Captain Charles Elliot referred to the cession of the territory and the 
need to provide for the government thereof. There were a few Chinese settlements on 
the island at the time, mainly in the south side, and a larger number of people lived on 
boats; it was estimated that the population varied between 2.500 to 7.500 (which 
clearly shows us that the growth and importance of Hong Kong came with the British 
domination). 

 On May 1st 1841, Captain Charles Elliot issued a Public Notice and Declaration 
advising that land auctions would take place in Hong Kong, and the land sold was to be 
subject to a building condition and to a reservation of the Government's rights. 
However, the British Government had failed to consider the type of tenure, so the 
impression of the early settlers was that freehold titles would be granted subject to a 
well-ordered system for the collection of land revenue. Merchants urged the 
Government to grant freehold titles, but it finally decided to grant leasehold titles 
instead, though further confusion resulted from its decision because there was no 
uniformity in the duration of the Government leases with terms of 20, 99 and 999 
years being variously granted. In any event, the first land sales took place in 1841, and 
a Land Officer was appointed to deal with the sales. It had been planned to sell 100 
lots, but only 50 marine lots were finally sold.  

 This first land sales was the very beginning of the leasehold landholding system 
that is still in force nowadays, in 2017. Nevertheless, as we stated in the previous page, 
the fact that the system of landholding in Hong Kong has not changed much since 1841 
(the main change was in the 1960s, with the introduction of the Conditions instead of 
the direct granting of Crown/Government Leases, as we will analyze in Point 5 of this 
thesis) does not mean that the situation has not changed. 

 One of the main changes because of the demographic boom that we 
mentioned before was the introduction of a broad system of Public Housing, that we 
will analyze in Point 7.8 and we will compare it with the Spanish system of Public 
Housing in Point 9.4. 

 In this sense, Thomas Piketty (2013) highlighted that inequality is a great 
concern in most countries nowadays, claiming that “capital is back”, as the ratio of 
capital over income is returning to the levels seen at the end of the 19th century. 
Piketty’s claim is based on the rise of only one of the components of the capital: 
housing capital. Thus, in numerous countries rising real house prices and shifting 
distributions of housing wealth have driven much of the change he recorded and 
analyzed. 

If this is the case, housing policy needs to make much use of Piketty’s perspective, 
shaping a new framework for housing policies in all advanced economies. In this 
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scenario, public housing must be one of the main housing policies (if not the most 
important one), given that providing as many citizens as possible with an affordable 
house is indeed a way to try to fight the rising inequalities described by Piketty. 

 This is, in our opinion, the main idea behind policymakers in Hong Kong, who, 
since the 1960s, have been trying to reduce inequalities in Hong Kong by creating a 
very wide and efficient system of Public Housing, comparable to very few systems in 
the world, maybe only to that of Singapore. 

 According to Lai Har Chiu, “despite its reputation as a bastion of the free market 

economy, Hong Kong pioneered the development of Asian-style, large scale and 

multipurpose public housing development projects” (Lai Har Chiu, 2010:301). Today, 
Hong Kong’s public housing system operates as one of the largest and most effective 
public rental housing programs in the world.  

 We can see in Lai Har Chiu’s quote another manifestation of Hong Kong’s 
apparently contradictory system. Before the Shek Kip Mei disaster5 in 1953, the Hong 
Kong government had shown very little interest in public housing. However, as the first 
resettlement schemes were being planned, it took on a broader role as a housing 
provider by establishing the semi-independent Hong Kong Housing Authority, whose 
goal is precisely to provide low-income housing. In the programmes that followed, the 
early building and estates forms, and their locations, are of interest for us, as they 
brought a substantial new form to Hong Kong’s urban landscape. 

 Nowadays, according to the data provided by the Hong Kong Housing 
Authority, a 45.7% of Hong Kong’s total population lives in Public Housing, of which a 
29,1% lives in rental houses under the Subsidized Public Rental Housing (PRH system) 
and a 16,5% in Subsidized Sale Flats, mostly under the Home Ownership Scheme. Thus, 
we can conclude that the amount of people living under Public Housing is very 
important, at it is almost a 46% of Hong Kong’s total population. 

 To make it more complex, there is a key difference between the system of 
Hong Kong and that of the Western countries that is related to the topics of our thesis 
as well as to Tax Law: land is one of the major source of revenue for the Government 
of Hong Kong, bringing us to a bizarre situation in which we are facing a Government 
that, against what could be normally thought, is interested in keeping real estate prices 
as high as possible. 

 In this sense, as Cullen states, “Hong Kong’s Land related Revenue system also 

means that the effective monopoly supplier of land, the Government, has a powerful 

vested interest in maintaining high land prices. Two of the most clear adverse (…) of 

this are: high (often very high) entry prices to achieve any sort of home ownership; and 

an inflation impact on the provision of most goods and services due to the high costs of 

renting or buying business premises” (Cullen, 2014:7). 

                                                           
5 Vid. Point 7.8 of this thesis. 
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 Cullen is a follower of Henry George, the 19th century American economist and 
social reformer who long advocated the introduction of a single tax on the unimproved 
value of all land to replace all other taxes; in other words, George considered that 
people should own the value they produce themselves, but that the economic value 
derived from land (including natural resources) should belong equally to all members 
of society. 

 In that same paper, Cullen (2014) remarks that, even though Hong Kong is 
frequently said to have a narrow tax base according to conventional measures6, if we 
consider the full revenue base of Hong Kong, we see that this affirmation is not 
completely accurate. As he states, when LRR (land related revenue) is factored in to 
the public revenue calculation, it turns out that Hong Kong has, in one important way, 
a far broader revenue base than probably any other (non-oil-based) developed 
jurisdiction. We will analyze this question in point 8.1 of the thesis. 

 As a consequence of what we have just explained, we see that the Government 

of Hong Kong is interested indeed in keeping real estate prices as high as possible (at 

least, should we say as high as it is sustainable?) in order to get as much revenue from 

land as possible. Which adds an extra complication to the question of why real estate 

prices are so high in Hong Kong. 

 There is, of course, a clear and direct relationship between the system of land 

revenues in Hong Kong and the system of Public Housing, as the goal of the system of 

public housing in Hong Kong has been to avoid a major housing crisis, which would 

have easily happened considering the fact that the Government of Hong Kong, that has 

the effective monopoly supplier of land, is interested in keeping high real estate prices, 

as we said. 

 Besides, in Point 7.4 as well as in the comparison with Spain (Point 9.3), many 

references to the debate between compact cities and urban sprawl will be made. As 

the reader knows, Hong Kong is an extremely compact region that has no other option 

than being compact. 

 The choice between a model of a compact city or that of a disperse city (urban 

sprawl) has generated many and interesting debates, from many perspectives, being 

the legal one of the perspectives involved in this debate. Amenós (2016), in his book El 

mito legal de la ciudad compacta7, has studied the phenomenon of compact cities vs. 

sprawl in the United States first to then export this study to Spain. As Amenós states in 

his book, this debate has already arrived in Spain and has forced Spanish lawmakers to 

                                                           
6 For example, today, about 60% of wage and salary earners (and most small businesses) are 

not liable to pay any direct tax on earnings in the HKSAR.  Less than 2% of those liable to 

Salaries Tax actually pay at the maximum rate which is capped at a flat 15% of total income. 

7 Its translation into English would be The Legal Myth of Compact Cities. 
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take sides. Do Spanish lawmakers want Spanish cities to be compact or do they prefer 

Spanish cities to be more like the American ones, in a situation of urban sprawl? 

 The Spanish lawmakers have chosen the first option: they have the tendency of 

forcing cities to be compact, having created what Amenós calls “the legal myth of the 

compact city”; Hong Kong is, per se, an extremely compact city (because the planners 

want it to be that way, but mainly because, geographically, Hong Kong has no other 

choice than being compact). Is the system in Hong Kong as ideal as to be followed in 

Spain? If not, what are the flaws of their system and the flaws of our Spanish system? 

Is the Spanish lawmaker right when he tries to impose a model of compact cities?  

 What we will try to do throughout this thesis is to relate all these topics and 

ideas that we have mentioned in the previous pages of this Introduction, in order to be 

able to answer, at the end of the thesis, the questions that we will formulate as 

Research Hypotheses. 

 

 Regarding the rationale for our research, there are several reasons that made 

us decide to study Hong Kong. First of all, there is a personal reason beyond any 

academic justification that cannot be denied: since the very first time that he visited 

Hong Kong in 2009, the author of this thesis has been very interested in this fascinating 

place, so interested that, in these less than 8 years, the author has been there 12 times 

in total. 

 Apart from the pure personal interest, there is undeniably an academic interest 

that justifies the choice of Hong Kong:  

1. Hong Kong’s legal system is that of common law system, which means that all 

its legal institutions are those that we find in all those legal systems that trace 

their history to England. Besides, being as it is Spanish thesis, we considered 

that the study of a non-civil law system could bring a very different perspective, 

from an academic point of view. 

2. The system of landholding in Hong Kong is quite unique. If we add to this 

system the way that land revenues work (as we have just introduced), the sum 

of all this brings us in front of a very unique and different system from which 

we can learn what things should be adapted and what aspects should not be 

adapted into our own country. 

3. The way Land Law and Town Planning Law are related is quite peculiar as well, 

when compared to the way both areas are related in European jurisdictions: as 

we will thoroughly analyze (mainly in Points 4 and 5), most of the control that 

the Government of Hong Kong carries on the land is not done through Town 
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Planning, but through the inclusion of certain Conditions8 within the 

Government Leases. This idea is very important because it differs from the 

conception that we have in Spain: in Hong Kong, the control is carried on 

mainly through the Conditions imposed by the Government, not through 

Planning. 

4. Being Hong Kong such a compact region, it allows us to deepen into the debate 

between those who defend compact cities and those who defend sprawl cities. 

Hong Kong, as we said before, is an extremely compact region that has no 

other choice than being compact, as it has a very clear lack of building land 

(Hong Kong does not lack land, but building land, as almost a 40% of Hong 

Kong’s total land mass is protected as Country park). 

5. Being Hong Kong’s system, in general (its Land Law system, its Town Planning 

system…), so different from the system in Spain, it allows us to compare them 

both without any fear of comparing two similar systems. For example, in Point 

9.4 we will compare the system of public housing in Spain with the system of 

public housing Hong Kong. As we will see, both systems have almost nothing in 

common, as in Hong Kong we are talking about a massive well organized 

system providing housing to almost 46% of its population, while in Spain we 

talk about a quite disorganized system much less important statistically 

speaking. 

6. The topics of study selected, especially those related to Land Law, will allow us 

to deepen our study after the completion of the PhD to more Economic-related 

areas. For instance, there is a clear relationship between Real Estate and 

Finance. I would like to study in the future the causes for high real estate prices 

in Hong Kong, as well as the property bubble in HK.  

 

 As to the literature review, the system in Hong Kong has in this sense many 

peculiarities as well. While in Spain we may find dozens of textbooks focused on every 

area (for example, we can find Labor Law textbooks from at least 15 or 20 different 

authors easily), in Hong Kong we never find more than 2 or 3 books per each subject. 

As I was told by several professors, one of the reasons may be that the assessment 

system rewards the fact of publishing in international highly ranked journals, while 

books are not as well appreciated as a paper published in that kind of journals. 

 Another reason may as well be the fact that, being Hong Kong a small 

jurisdiction and being a common law system, many authors and publishers consider it 

useless to publish several textbooks focusing specifically on, for example, Construction 

Law in Hong Kong, if there are dozens of textbooks studying this topic in England.  

                                                           
8 For a study of the Government Leases and Conditions, vid points 5.1.3.1 and 5.1.3.2 of this thesis.  
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 However, we have also tried to refer to those books specifically focused on 

Hong Kong Law, as, even if in some areas like Construction Law many students and 

professors use the English textbooks, the truth is that we prefer to use those books 

that have directly bene written by Hong Kong experts. 

 What we are going to do in our literature review is a brief summary of which 

have been the main books used for each point of our thesis, having in mind what we 

have just explained. It does not mean that we have used only that book for that point, 

as we have read more than one hundred books to write our thesis, but what we mean 

is that the book that we will quote now is the main one for that point, and the main 

one/s our readers should refer should they wish to deepen their knowledge into one 

particular area. 

 For Point 2, even though many books were used, probably Patten (1998) is the 

one who made us a better vision of the last colonial years of Hong Kong. 

 For Point 3, Lo and Chui (2011) is the book that analyzes better in a brief way 

how the legal system of Hong Kong works. 

 For Point 4, both Mau (2010) and Nield (2008) have been of great use, even 

though Nield’s book is not updated in some aspects, so it was used carefully. 

 For Point 5, Sihombing and Wilkinson (2014) is probably the best book covering 

the study of Conveyancing in Hong Kong. 

 For Point 6, both by Cheng and Soo (2013) and all the materials published by 

the Society of Construction Law of Hong Kong (SCLHK) have been useful. 

 For Point 7, Lai’s and Fong’s book (2000) is the cornerstone in which we have 

based, even though the books by Nissim (2012) and Lai, Ho and Leung (2010) play a 

major role as well. 

 For Points 8 and 9, there is no single and specific book that we have used, but 

many of them, as these two points of our thesis are probably the most varied and less 

descriptive points in all the thesis. 

 

1.2.-Research Hypotheses. 

 No thesis, and specially a thesis as long as this one, would make a complete 

sense without any hypothesis that actually justifies the research. In other words, all 

the hypotheses that we are going to quote are what we are attempting to find. The 

study of Land Law, Construction Law and Town Planning in Hong Kong, per se, would 

be useless without a hypothesis that guides all the study. 
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 We do not mean that every single word of this thesis intends to answer the 

hypotheses; in fact, some points of this thesis have no direct relation with the solution 

of the hypotheses, but they have been included anyway because we consider that they 

are useful to understand the context. 

 For example, as we will see, Points 5, 7, 8 and 9, and partially 4, are clearly 

oriented towards the resolution of the hypotheses, while the reader may think that 

some Points, specially Points 2 and 3, are not so useful. However, we have considered 

that the study of the historical background of Hong Kong (Point 2) as well as an 

introduction to all the legal system of Hong Kong are compulsory topics in order to 

understand perfectly well the study of the rest of areas of the thesis. 

 Through the study of this thesis, we intend to give a proper answer to the next 
hypotheses: 

 

1. What are the interrelationships between Land Law and Town 

Planning Law in Hong Kong when it comes to the town planning 

process and the control of land (mainly regarding land uses)? 

2. How do models apparently so opposed coexist in Hong Kong? In 

other words, legally speaking, how does a leasehold system in 

which all land is vested in the Government coexist with such a 

capitalist economic system? 

3. Why are Hong Kong’s land values so persistently high? What are 

the causes of the relentless increase in real estate prices? Is the 

market in a bubble that will burst with catastrophic consequences? 

4. Regarding the debate between compact cities and urban sprawl, is 

the system of Hong Kong (extremely compact region) as ideal as to 

be followed in Spain? What are the main advantages and 

disadvantages of the system followed in Hong Kong? Should the 

Spanish lawmaker force cities to be more compact? 

  

 These are the four research hypotheses that we will answer after the study of 
our thesis. 

 

1.3.- Objectives. 

 All research projects must have some clear and well defined objectives, which 
summarize what is to be achieved by the study. Our thesis, of course, is not going to be 
an exception to this general rule. Our objectives are related to the research problems 
and hypothesis. We consider that three are our main objectives: 
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1.-To bring new academic ideas.  

We know that this may not look as a very elaborated objective, but the truth is 
that our thesis aims to bring new academic ideas through the study of a reality 
as different as the study of some areas of the legal system of Hong Kong. 

The study of these topics intends to encourage our readers to ask many 
questions and further the research on these topics. At the end of the day, 
according to the Spanish saying, “el saber no ocupa lugar”. 

2.-To improve the literature in Hong Kong in an area in which not much has 
been written.  

This statement needs some clarification: when we affirm that not much has 
been written in this area, we do not mean that there are no books on Hong 
Kong Land Law, or Town Planning Law in Hong Kong. There are. What we mean 
is that there is no book in Hong Kong that combines the study of these three 
areas (Land Law, Construction Law and Town Planning), trying to connect them 
and look at the relations between them. 

We may find several books dealing on Land Law (some of them as complete 
and thorough as the one by Sihombing and Wilkinson -2014-, whose student 
version of their book on conveyancing covers more than 1.600 pages), and on 
the other two areas, but none of them has tried to connect the three areas in 
the way we expect to do in this thesis. 

We reached this conclusion after doing our bibliographical research on the 
topic, but also after talking to many professors on these areas (like Dr.Arthur 
McInnis, former Professor of Construction Law at the Chinese University of 
Hong Kong, Prof.Malcolm Merry -Land Law Professor at The University of Hong 
Kong-…) who agreed on this fact and noticed that such a work could be 
eventually published. This is the reason why the Index has been sent to some 
publishers in Hong Kong who have shown interest in the topic. 

3.- To help the Spanish lawmakers decide whether a model of compact cities 
or that of urban sprawl is preferred, and, in case that the first model is 
preferred, help the lawmakers decide-after the analysis of the case of Hong 
Kong- if these models do not have many problems as well. 

As we said before, the choice between a model of a compact city or that of a 
disperse city (urban sprawl) has generated many and interesting debates, from 
many perspectives, being the legal one of the perspectives involved in this 
debate. The Spanish lawmakers have the tendency of forcing cities to be 
compact, having created what Amenós calls “the legal myth of the compact 
city”; Hong Kong is, per se, an extremely compact city (because the planners 
want it to be that way, but mainly because, geographically, Hong Kong has no 
other choice than being compact).  
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1.4.-Methodology. 

 Our kind of research will be qualitative instead of quantitative, as we are 
focusing on answering specific questions or hypothesis without focusing on numbers. 
Regarding the research methods that we will use, we must remark that the research 
method employed is always closely related to the type of research undertaken. As 
most thesis focused on Law, our main source has been the books, the existing 
literature on the different topics studied throughout the thesis. However, this has not 
been our only source. 

 These are the research methods that we will use in our thesis: 

1. Literature review. 

 Literature is our main source of information. As we stated before, while in 

Spain we may find dozens of textbooks focused on every area (for example, we 

can find Labor Law textbooks from at least 15 or 20 different authors easily), in 

Hong Kong we never find more than 2 or 3 books per each subject. It does not 

mean that the literature reviewed is scarce, as more than two one hundred 

thirty books will be reviewed. 

Nevertheless, we have tried to give our thesis a more practical and less 

theoretical approach, so, even if literature has been the main source of 

information, we have used other methods in order to make the thesis a bit less 

traditional but more practical. 

2. Online material. 

 Online materials will be used as well in abundance. The reason, in our opinion, 

is simple: nowadays, we cannot rely anymore only on the books, but we must 

rely as  well on all the information coming from the internet. Online information 

may not be reliable, but it is the task of the researcher to select which 

information is reliable and which is not. 

 We have decided to trust on -reliable- online materials to make our research 

more complete. 

3. Graphic materials (photos).  

 Our thesis could not be understood without the images. We are not only 

talking about Law, we are also talking about Urbanism, about the ways Law and 

town Planning interact, etc. Consequently, we have considered that including 

photos is a very good way to make our thesis more graphic and easily 

understandable. 
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We are aware that most legal thesis prefer not to include any graphic source, 

especially photos, but we consider that the reader must be aware of the fact 

that this is not and does intend to be an original thesis, but a modern 

multidisciplinary approach to legal topics. 

Including all these photos will allow us to understand better what Hong Kong is 

and what Hong Kong is not. 

4. Meetings and research stages. 

 Leaving apart all the times that the author of this thesis had visited Hong Kong 

before  the starting of its current study, the author has visited Hong Kong five times 

during the process of writing this thesis, visits in which he has been able to meet many 

Professors and carry on other activities that led to the result that can be observed. 

 In this sense, the author made the next visits during the process of writing this 

thesis: 

a. December 2015: the author visited Hong Kong to make photos 

and gather bibliography. 

b. March 2016: the author visited Hong Kong to gather more 

information and met Professor Arthur Mc Innis (working at the 

CUHK at that time), Prof.Michael Lower (CUHK) and 

Prof.Malcolm Merry (HKU).  

c. June 2016: The author was a visiting scholar at the CUHK, 

obtaining access to their libraries and other facilities, and he met 

the next Professors: Professor Christina Lo (HKU), Professor Ling 

Hin Li (HKU) and Dean Christopher Webster (HKU). 

d.  February and March 2017: The author was a visiting scholar 

again at the CUHK, obtaining access to their libraries and other 

facilities, and he met the next Professors: Dean Christopher 

Gane (CUHK), Dean Geraint Howells (CityU) and Prof. Zhao Yun 

(HKU). In the meanwhile, he assisted to the 11th Conference on 

Planning, Law and Property Rights (PLPR) held at HKU, where he 

had the chance of meeting Professor Rachelle Alterman. 

e. April, May and June 2017: The author was a visiting fellow at the 

Asian Institute of International Financial Law (AIIFL), at HKU. As a 

part of his fellowship, along with Prof. KW Chau (HKU), he led 

the discussion “Why are Hong Kong’s Land Values so Persistently 

High?” on May 26. Apart from that, he met Professor Richard 

Cullen (HKU), Dr.Jingyi Wang (HKU) and Professor Wilson Chow 

(HKU). 
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During this stay, the author participated as well in the LRPP 2017 

Conference held in Singapore on June 5 and 6, presenting a 

paper on the comparison of the system of public housing in 

Spain and Hong Kong. 

 

 

 

1.5.-Thesis structure. 

 This thesis is organized in 10 different Points, as we will call them. Each point 

studies a different area, even though in some cases some areas are very deeply 

interrelated.  

• Point 1 is the current point, the Introduction. In this point we have presented 

briefly the ideas that we will develop later. 

• Point 2, A brief History of Hong Kong. In this point, we are going to study the 

history of Hong Kong, mainly from 1841 until nowadays. Understanding the 

history of Hong Kong is basic if we want to understand its current legal and 

political situation. 

• Point 3, An Introduction to the Hong Kong Legal System. In this point, we are 

going to study how the legal system of Hong Kong works, its sources of law, 

their court system and also the possible interfaces between the Hong Kong and 

the Mainland China legal system. 

• Point 4, Land Law (or Property Law) in Hong Kong. In this point, we are going 

to study how Land Law works in Hong Kong as well as its main legal institutions, 

such as leases and encumbrances. We cannot forget that Land Law is a core 

subject in Hong Kong. 

• Point 5, Conveyancing in Hong Kong. Conveyancing is a rea of Land Law, so this 

point will continue what was explained in Point 4. We are going to analyze the 

system of landholding in Hong Kong, the co-ownership of multi-storey 

buildings, the titles and the contracts for sale of land. 

• Point 6, Construction Law in Hong Kong. In this point, we are going to analyze 

how the construction industry works in Hong Kong, construction contracts, the 

NEC3 and arbitration and mediation in construction. 

• Point 7: Town Planning in Hong Kong. In this lengthy point (the longest one of 

our thesis), we are going to see how town planning works in Hong Kong, seeing 

the relationship of this area with Land Law, analyzing the process of planning, 
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public participation in planning, changes in the use of land, public housing in 

Hong Kong, etc. 

• Point 8, Major Problems in the Urbanism of Hong Kong. We are going to 

analyze the main problems in the urbanism of Hong Kong, such as the lack of 

building land, environmental issues, and property prices in Hong Kong. 

• Point 9, Comparison Hong Kong-Spain. In this point, we are going to compare 

some aspects of Hong Kong Land Law and Town Planning Law with the same 

aspects in Spain, such as their respective systems of landholding or their 

systems of public housing. 

• Point 10, Conclusions. We will summarize all the information obtained and will 

respond the research hypothesis. 

• Point 11, Bibliography. 
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2. - A brief history of Hong Kong. 

 In this point, we are going to analyze –briefly- the history of Hong Kong so we 
can understand better the next point. Besides, we are also going to study its current 
political structure: what is the Basic Law and how important it is, as well as what will 
probably happen in 2047, a very important date for Hong Kong, as we will explain. Is it 
necessary to study the history of Hong Kong before studying its Land Law and Urban 
Planning? Yes, it is. In every country or region, its history is a very important part, but 
in the case of Hong Kong it is even more important: we must remember that Hong 
Kong, until the beginning of the British rule in 1841, was a practically uninhabited area, 
so most of the current regulation of most matters of Land Law and Town Planning 
directly derive from that period. Because, as Confucius said, “Study the past if you 

would define the future” (Confucius, circa 400 BC). 

 For example, we could quote two institutions in which this importance of the 
history of Hong Kong has a great importance even nowadays: 

• First of all, as we will study in point 5.1, the way in which land is alienated has 
not changed much since the first land sales, which took place in 1841: in that 
case, a Land Officer was appointed to deal with the sales. Nowadays, the 
system of disposal of Government land in Hong Kong is pretty much the same, 
with the exception that, from 1960 onwards, the system of Government leases 
was replaced by that of the Conditions of Grant, as we will see. 
 

• Secondly, regarding Land Law in the New Territories; as we will study too, the 
New Territories are an area (north of Boundary Street on Kowloon peninsula to 
the Sham Chum River and 235 islands surrounding the Island of Hong Kong and 
the Kowloon Peninsula) that was leased to Britain in 1898 by the Second 
Convention of Peking, in which many aspects of Chinese custom and customary 
law which had been previously in force prior to 1898 continued thereafter due 
to historical reasons. 

Thus, in a place like Spain, studying our history would be important too, but I 
consider that it would be less relevant than in Hong Kong: the history of Hong Kong is 
very recent and its current situation is very deeply tied with its past, much more than 
in many areas of the world. 

These are the main periods in which the history of Hong Kong can be divided 
(therefore, the periods that we will study in this point 2 of our thesis): 

• From 221 BC to 1841: Imperial China era. 

• From 1841 to 1997: British rule of Hong Kong (as a British Crown Colony). 
o With the exception of 1941-1945: Japanese occupation of Hong 

Kong. 

• From 1997 to the present: Hong Kong as a Special Administrative Region 
of the People’s Republic of China. 
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• 2047: end of the status of Hong Kong as a Special Administrative Region 
under the principle “One country, two systems”. What will happen then? 

Before studying deeper every period, we consider that the next Dateline may 
be useful in order to place all the important events of the History of Hong Kong in a 
visual way:  
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FIGURE NUMBER 1: Dateline of Hong Kong’s History. Source: Frommer’s Hong Kong (2011). 

 This timeline shows us the main features in Hong Kong history: it is relevant to 
remark, too, that in 1900 the population of Hong Kong was of just 263.000 inhabitants, 
while nowadays consists of more than 7 million inhabitants. This massive increase of 
population in just a century (which is due to many causes, being one of them the 
massive emigration of Chinese people coming from China after Mao’s victory in 1949 
and also during the Cultural Revolution) shows us how important Land and Urban 
Planning has become in a small area like Hong Kong, which historically had been 
inhabited by a few thousands of fishermen and, even at the beginning of the 20th 
century, had a population slightly bigger than the one of cities like Sabadell and 
Terrassa (Spain) currently. Thus, the lack of land has been, is and will be one of the 
major (if not the major) issues in Hong Kong. 
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2.1. - Hong Kong before 1841 (Imperial China era). 

The relevance of Hong Kong before 1841 is very limited; before the British rule 
of this area, Hong Kong remained a territory largely unoccupied: as we will see, only 
around 7.000 fishermen lived there. It is precisely due to this same reason that, in 
1841, Lord Palmerston, Britain’s Foreign Secretary, wrote a letter to Sir Charles Elliot, 
Hong Kong’s first British Administrator (who was to be fired very soon), telling him that 
Hong Kong was just “A barren Island, with hardly a House upon it” (Tsang, 2007: ix). 

With these words, the British Foreign Secretary criticized the absolute 
unimportance of that area, an area placed in the Pearl River Delta, mostly uninhabited 
and which, a few months later, proved to be also a dangerous place as an outbreak of 
malaria killed many Englishmen in the area known as Happy Valley (nowadays a 
prosperous area in Hong Kong Island). In his opinion, they had been cheated by the 
Chinese when signing the Treaty of Nanking. However, he could not foresee how 
important Hong Kong would become in a very few years. 

As Tsang states, “The history of Hong Kong is a fascinating one. It is not so much 

because it transformed itself from ‘a barren island with hardly a house upon it’ intro a 

great metropolis of seven million in a century and a half (…). It is, in my view, the 

British colonial’s administration creation of a Government that met the expectation of 

as good a government as possible in the Chinese tradition that made it so special” 
(Tsang, 2007: ix). But the importance of British administration will be studied in point 
2.2. 

Thus, focusing on Hong Kong before 1841, we must stress that, though the 
area now called Hong Kong became part of the Chinese empire in the year 221 BC 
under the Qin Dynasty, it was not until after the 12th century that the area became 
widely settled. Foremost were settler families, known as the Five Great Clans, who 
built walled cities complete with moats and gatehouses to protect against pirates. The 
first clan that arrived there was the Tang Clan, who built at least five walled villages, 
which some of them still remain nowadays. The other four clans were the Hau, Pang, 
Liu and Man. 

These clans were joined by the Tanka people, who lived their whole lives on 
boats anchored in sheltered bays throughout the territories, and by the Hoklos, 
another seafaring people who established fishing coastal villages. The Hoklos were 
followed by the Hakka, mainly farmers who cultivated rice, pineapples, and tea.  

Clinging to the southern edge of the Chinese prove of Canton (Guangdong), the 
peninsula and the islands that became the territory of Hong Kong counted only as a 
remote pocket in a neglected corner of the Chinese empire. The Ming dynasty (1368-
1644) was overthrown and replaced by the last imperial dynasty, the Qing dynasty 
(1644-1911), which, angered by the resistance put up by southerners loyal to the 
ancient regime, ordered in the 1660s a forced evacuation inland of all the inhabitants 
of Chin’s south-eastern coastal area, including Hong Kong. More than four generations 
passed before the population could recover to its mid-17th-century level, boosted in 
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part by the influx of the Hakka (which in Cantonese means “guest people”), who 
moved here in there 18th century and up to the mid-19th century. A few vestiges of 
their language, songs, folklore and cooking survive, most visibly in the New Territories. 

For centuries, the Pearl River Estuary had been an important trading artery 
centred on the port of Canton (Guangzhou). Some of the first foreign traders (locally 
known as “outer barbarians”) were Arab traders who entered and sacked the 
settlement as early as the 8th century. Regular trade between China and Europe began 
in 1557 when Portuguese navigators set up a base in Macau, 65 km west of Hong 
Kong. Dutch traders came in the wake of the Portuguese, followed by the French, 
British ships appeared as early as 1683 from the East India Company concessions along 
the coast of India, and by 1711 the company had established offices and warehouses 
in Guangzhou to trade for tea, silk and porcelain. 

It is easy to see why the British became interested in having a colony very 
close to Guangzhou, which was the centre of the Euro Chinese trade in the 18th 
century through the cohong system. However, we will study in point 2.2 how this 
interest led to the acquisition of the Colony.  

However, when the British took control of Hong Kong Island in 1842, some 
7.000 Chinese lived on the island in farming and fishing communities. Even though 
Hong Kong had a protected harbour, and deep, no one, included the Chinese, seemed 
interested in the island itself (even the British Government, as we have seen through 
Lord Palmerston’s words, considered its acquisition an embarrassing mistake). 

For this reason, we could consider that the first settlers were either visionaries 
or reckless people: could they foresee how important that practically uninhabited 
piece of land would be in the future and how important would be strategically due to 
its key location? Whether they could foresee it or not, the fact is that they clearly did 
not make a mistake at all, no matter which the words of Lord Palmerston may have 
been. 

  

2.2. - Hong Kong under British rule (1841-1997). 

 The very essence of what Hong Kong is nowadays comes from the period of the 
British rule: this is due to the fact previously stated that, Hong Kong, before 1841, was 
practically an uninhabited area. What made Hong Kong great was not the Chinese 
Empire, but the British occupation. It is important to remark this fact, because, unlike 
many other cases in which the occupation by a foreign power brought misery to the 
land occupied, in this case the situation was not the same. Before 1841, Hong Kong 
was, quoting Lord Palmerston, just “a barren island”, an area inhabited by just a few 
thousand fishermen in the south and by some thousands of clan members in the 
walled cities in the north, in a remote corner of the empire. 

 Thus, the British presence brought population, technology and, what is 
important for us, a new legal system, the British common law. It is absolutely 
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impossible to understand what Hong Kong is nowadays without understanding the 
British rule of Hong Kong. 

 As Carroll states, “Hong Kong was arguably the most important place in China 

for more than 150 years, however, precisely because it was not politically part of 

China” (Carroll, 2007:2).  

 However, before analyzing this, we must first delimit what Hong Kong is.  
Technically speaking, it is very important to remark that the name “Hong Kong” (which, 
in Chinese, means “Fragrant Harbor”) refers to Hong Kong Island, but it is generally 
used to cover a larger area with three main parts:  

• Hong Kong Island itself, ceded by the Qing Dynasty to Great Britain “in 
perpetuity” in 1842 under the Treaty of Nanking. 

• Kowloon Peninsula, consisting of 8 square miles at the moment and ceded to 
Britain in 1860 under the Convention of Peking; and 

• The New Territories, an area of 365 square miles leased to Britain for 99 years 
in 1898 that includes approximately 230 outlying islands, including the huge 
Lantau Island. 

These three areas constitute what we know nowadays, in 2017, as the Hong Kong 
Special Administrative Region. Hong Kong is not just composed of just Hong Kong 
Island, but of these three areas. Understanding this and remembering the features of 
each area becomes a key point in order to understand the rest of this thesis, as we will 
continually refer to “Kowloon” or the “New Territories” all throughout the thesis, and 
it becomes mandatory to distinguish them. In order to clarify this, we consider that the 
next map may be very useful: 

 

FIGURE NUMBER 2: Map of HK SAR. Source: Operation World (2015). 
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We have also seen that the incorporation of all the areas of Hong Kong into 
British possession was progressive: while Hong Kong Island was formally incorporated 
as a British Crown Colony in 1842, it was not until 1898 with the incorporation of the 
New Territories that the whole of what Hong Kong is today would be incorporated into 
British possession. 

On January 25, 1841, a British naval party landed and raised the British flag on the 
northern shore of Hong Kong Island which was nothing more than a small and 
practically uninhabited small island located in the Pearl River Delta in southern China. 
The next day, the commander of the British expeditionary force took formal possession 
of the island in the name of the British Crown. 9 As we have said before, except for 
three and a half years during World War II when Hong Kong was part of the Japanese 
Empire, the British occupation wold last until midnight on July 1, 1997, when Hong 
Kong became a Special Administrative Region of the People’s Republic of China. 

According to Carroll, “Despite Hong Kong’s Chinese influences, we should not 

underestimate the effect of British colonial rule. Colonialism transformed Hong Kong’s 

historical development, shaped from the encounters between the Chinese and British, 

and determined power relations between them” (Carroll, 2007: 3). 

Britain acquired Hong Kong during the First Opium War (1839-1842); as we said 
before, regular trade between China and Europe had already begun in the 16th 
century, but China did not reciprocate Europe’s voracious demand for its products, for 
the most part foreign manufactured goods, until the British discovered a commodity 
that the Chinese wanted: opium. The British had an almost inexhaustible supply of 
opium from the fields of India, therefore they developed the trade of it aggressively. As 
a consequence of this, opium addiction spread out of control in China, and the 
country’s silver reserves became perilously drained.  

In late 1838 Emperor Dao Guang (r 1820-50) appointed Lin Zexu, governor of 
Hunan and Hubei to stamp out the opium trade. His successful campaign would lead to 
the First Opium War (also known as the First Anglo-Chinese War) between 1839 and 
1842.  

                                                           
9 We strongly recommend the novel Tai Pan, written by James Clavell (Bantam Dell Publishers). Though 
the events described in this book are fiction, the main lines of the foundation of Hong Kong can be 
found in it. Sometimes fiction books, even if they are not academic, may bring us a very clear idea of a 
certain period or era.  

As with Clavell's other novels (the ones of the Asian saga), the setting and many characters are based on 
actual events, which set the stage for the novel: Struan's "Noble House" trading company is based 
on Jardine Matheson & Co., a major Scottish trading company of the time now known as Jardine 
Matheson Holdings. The company was preeminent among the "Hongs", trading companies then 
operating under the Canton System in the southern Chinese port of the same name (now known 
as Guangzhou), and later in Hong Kong. 
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As we said above, on January 25 1841, a naval landing party hoisted the British 
flag at Possession Point (nowadays, Possession Street)10 on Hong Kong Island. In this 
same moth, Plenipotentiary Captain Charles Elliot proposed to the Governor of the 
Guangdong Province, Qishan, that a convention be held in order to end hostilities 
during the First Opium War: the Convention of Chuenpi.  Although Qishan intended to 
sign the treaty, he had not received formal approval from the Daoguang Emperor and 
never signed it. When the emperor found out about the treaty, he dismissed Qishan 
from his position. The British government was also dissatisfied with the treaty and 
removed Elliot from his position. Many of the terms of the treaty, such as the cession 
of Hong Kong, were included in the Treaty of Nanking in 1842. 

Subsequently, the Treaty of Nanking, formally called the Treaty of Peace, 
Friendship and Commerce between Her Majesty the Queen of Great Britain and 
Ireland and the Emperor of China, was signed on the 29 August 1842 to mark the end 
of the First Opium War (1839–42) between the United Kingdom of Great Britain and 
Ireland and the Qing dynasty of China. It was the first of the unequal treaties against 
the Chinese, as Britain had no obligations in return. This Treaty in particular abolished 
the monopoly system of trade, opened five “treaty ports” to British residents and 
foreign trade, exempted British nationals from all Chinese laws and ceded the 
strategically useful island of Hong Kong to the British “in perpetuity”. 

 Hong Kong formally became a British possession on 26 June 1843, and its first 
governor, Sir Henry Pottinger, took charge. However, the relations between the 
British Empire and China did not remain smooth, as the Second Opium War (or Second 
Anglo-Chinese War) broke out in October 1856. The British won again, and forced the 
Chinese to sign the Convention of Peking in 1860, which ceded Kowloon Peninsula to 
Britain.  

 In the meantime, entrepreneurial British traders, led by Jardine Matheson, took 
advantage of the protection of the British flag in the enclave to promote their China 
trade, including particularly the storage and shipping of opium. This is indeed a very 
controversial point: were these first entrepreneurs a group of businessmen or just 
some drug dealing pirates?  It depends on the point of view; after more than 150, they 
are unanimously considered as just businessmen. 

 As Tsang establishes, “After the first sale of land, for 34 lots, construction of 

buildings, roads and other infrastructure followed –so much so that the elements of a 

regular establishment were soon formed, and the nucleus of a powerful European 

community soon planted” (Tsang, 2007:17). This quote brings us again to the first sale 
of lands, deeply explained in point 5.1.1.1 of this thesis. 

                                                           
10 Once again, we can make a remark here related to Hong Kong Urbanism. Possession Street, or, in 

other words, the point in which the British fist landed in Hong Kong, is nowadays, in 2017, more than 

150 meters inside land, far from the sea. In 1841, however, it was obviously exactly by the sea. This is 

due to the fact that land reclamation has been a method widely used by Hong Kong urban planners, fact 

which provokes that many places that 150 years ago were just by the sea, now can be hundreds of 

meters inside the land, far from the sea. 
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 As the ruling Qing dynasty slid into chaos towards the end of the 19th century, 
the British Government petitioned China to extend the colony into the New 
Territories. The June 1898 Convention of Peking handed Britain a larger-than-expected 
slice of territory that included 235 islands and ran north to the Shenzhen River, 
increasing the colony’s size by a 90%. 

 While Hong Kong’s major trading houses, including Jardine Matheson and 
Swire, enriched with their trade with China, the colony had a rough time in its first 
decades: fever, bubonic plague, typhoons… threatened life and property, and the 
colony at first attracted a fair number of criminals as well. However, gradually Hong 
Kong began to shape itself into a more substantial community, but always living from 
the late 19th century to the end of World War II in the shadow of the port of Shanghai, 
which was at the time Asia’s premier trade and financial centre.  

 Regarding the British Administration during these first decades, we must state 
that Hong Kong started with merely a few hundred civilian British persons of whom 
only a few had legal qualifications or any strong sense of civic responsibility; in Hong 
Kong’s formative years there were two particularly pressing issues for the British 
authorities to address: the first was to decide on whether the local Chinese inhabitants 
should be subjected to the full force of British law or be allowed to be governed under 
Chinese law and customs. The second was to build up a machinery for the 
administration of law and justice. 

 Regarding the first issue, the British decided that the local Chinese should be 
permitted to be governed by local customs and law in so far as possible, provided this 
would not infringe upon Hong Kong’s status as a British colony. But this sanction for 
the application of Chinese law and customs to Chinese inhabitants was clearly limited:  
it must not in any way “derogate the Queen’s sovereignty”, or be applied over “the 

right of succession to immovable property”. Furthermore, “if there be any Chinese law 

repugnant to those immutable principles of morality which the Christians must regard 

as binding on themselves at all times and in all places, the enforcement of any such law 

even against the Chinese must not be permitted within the Queen’s dominions”11. 

 Even though, as we all know, this situation would change with the years to 
come, as at the end every Chinese was subject to British law as well as British 
nationals, being the only minor exceptions the ones that took (and take) place in the 
New Territories, as we wills study in point 3.2.4 of this thesis. 

 Regarding the second issue, it is widely known that in the 19th century “there 

was arbitrariness and serious deficiencies in the administration of justice in Hong Kong” 
(Tsang, 2007:47). The British tried to fix this situation by establishing a system of courts 
and appeals; we must distinguish the existing racism in the relationship between the 
British and the Chinese from the court system: “the latter was regrettably a fact of life 

in colonial society which did not accept the equality of races or social classes. However, 

(…) [there were events that] helped to establish the good reputation of British justice of 

Hong Kong” (Tsang, 2007:54), no matter how racist the British could be, the courts 
were not racist but fair. 
                                                           
11 Secretary Lord Stanley to Governor Pottinger, dispatch 8,3 June 1843 (extracts) (source: C0129/2 ). 
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 The colony’s population continued to grow thanks to the waves of immigrants 
fleeing the Chinese Revolution of 1911, which ousted the decaying Qing dynasty and 
ushered in several decades of strife, rampaging warlords and famine. The Japanese 
invasion of China in 1937 sparked another major exodus to these shores. 

 Hong Kong’s status as a British colony would offer the refugees only a 
temporary haven, as, the day after Japan attacked the US naval base at Pearl Harbor 
on 7 December 1941, its military machine swept down from Guangzhou into Hong 
Kong. 

 As part of a general Pacific campaign, the Japanese launched an assault on 
Hong Kong in the morning of 8 December 1841, known as the Battle of Hong Kong. 
British, Canadian and Indian forces, supported by the Hong Kong Volunteer Defence 
Forces attempted to resist the rapidly advancing Japanese but were heavily 
outnumbered. Finally defeated, on 25 December 1941, British colonial officials headed 
by the Governor of Hong Kong, Mark Aitchitson Young, surrendered at the Japanese 
headquarters. 

 This would lead to the beginning of the Japanese occupation of Hong Kong, 
which would last from 25 December 1941 until 15 August 1945. Conditions under 
Japanese rule were harsh, with indiscriminate killings of mostly Chinese civilians; 
Western civilians were incarcerated at Stanley Prison at the south of Hong Kong Island. 
Many Hong Kong Chinese fled to Macau, administered by neutral Portugal.  

 However, despite the efforts the Japanese made to conquer Hong Kong, it was 
not actually a very important possession for them, as Tak Han notices: “Hong Kong was 

not important in the plan for the Co-Prosperity Sphere. The most important reason for 

the Japanese occupation of Hong Kong was to prevent strategic goods from being 

transported to Chiang Kai-shek’s government in China. The Japanese achieved this 

objective, but they soon found that they had little use for Hong Kong” (Tak Han, 1981: 
7). 

Besides, Hong Kong had too large a population, which raised serious problems 
of food and law and order. But the Japanese established in Hong Kong a very complex 
administrative system, much more complex than the British one. 

In any event, the Japanese had to leave Hong Kong after being defeated in 
World War II, in August 1945. After Japan’s withdrawal from Hong Kong, and 
subsequent surrender in that August 1945, the colony looked set to resume its 
hibernation. However, it seems that calm was impossible in Hong Kong, and events 
both at home and on the mainland forced the colony in a new direction. 

 The Chinese Civil War (1941-1945) and the subsequent Communist takeover 
of China affected Hong Kong deeply: it unleashed a torrent of refugees, both rich and 
poor, into Hong Kong.  The refugees brought along capital and cheap labour which 
would prove vital to Hong Kong’s economic takeoff. On a paltry, war-torn foundation, 
local and foreign businesses built a huge manufacturing (notably textiles and 
garments) and financial services centre that transformed Hong Kong into one of the 
world’s great economic miracles. According to Yahuda, “Hong Kong itself was reborn 

after the Second World War and the Chinese Civil War. The population of some 600.000 
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that was re-established in the aftermath of the Japanese surrender in August 1945 was 

rapidly augmented by an influx of refugees from the Chinese Civil Was so that, by 1951, 

it reached 2.5 million” (Yahuda, 1996:10). 

 So, as we can see, the victory of Mao in the Chinese Civil War could be 
considered as beneficial for Hong Kong, as it caused a torrent of refugees which not 
only brought their working force but also capital which helped not only to reconstruct 
Hong Kong, but also to make it advance and to allow the economic takeoff. 

  But this stability could not las for too many years: the Cultural Revolution, 
started by Mao in 1966 as a way of strengthen his power in the Chinese Communist 
Party, would affect Hong Kong as well. First of all, because the Cultural Revolution 
would bring once again a torrent of new refugees coming from China, but also 
because, in 1967, local pro-Communist groups instigated a series of anticolonial 
demonstrations, strikes and riots. The violence soon mushroomed into bombings and 
arson attacks, and the colony’s economy was paralysed for months. The riot came to 
an end in December 1967, when Chinese Premier Zhou Enlai ordered the pro-
Communist groups to stop.  

 As Wai Cheung reminds us,  

“After the Hong Kong Artificial Flower Works sacked about 650 workers in April 

1967 for refusing to accept new work regulations, few would have expected it 

to have repercussions that are still felt today. (…) It appeared that the 

escalation of a labour dispute into a full-scale anti-British campaign also caught 

the then Chinese Premier Zhou Enlai off guard. During the early stage of the 

anti-British protests, Zhou, who had adopted a pragmatic approach towards 

Hong Kong since 1949, repeatedly reminded mainland officials responsible for 

Hong Kong affairs the need to exercise restraint in the struggle against the 

British authorities. (…). The bloody disturbances claimed 51 lives, with 15 of the 

deaths caused by bomb attacks. “(Wai Cheung, 2009:3). 

 After the 1967 crisis, the government initiated a series of reforms to alleviate 
social discontent and to foster a sense of belonging to Hong Kong. In the next decade 
the government introduced more labour laws, and invested heavily in public housing, 
medical service, education and recreational activities for youth. 

 Thus, we could affirm that, somehow, the current importance of public housing 
in Hong Kong is not only a consequence of an existing necessity, but also a 
consequence of the social reforms initiated by the government in the 70s in order to 
prevent the outburst of some other attempted communist revolution.  

 As McDonogh states, “Development and colonialism converged in interesting 

ways within shifting global/local connections. Economic restructuring from the 1970s 

onward diminished the importance of manufacturing in Hong Kong (…). Hong Kong 

became a tertiary centre where tourism, finance, trade, real estate and information all 

expanded.” (McDonogh, 2014: 89). Therefore, we could affirm that the 1970’ was the 
period of the real boom in Hong Kong: the boom in real estate as a consequence of 
the influx of Chinese refugees due to the Chinese Cultural Revolution, but also a 
boom consequence of a change of model in Hong Kong, change of model produced by 
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the 1967 riots: Hong Kong was not to be a manufacturing place anymore, but a 
financial centre. 

 Governor Sir Murray MacLehose guided Hong Kong into a new international 
context while developing new local policies. In particular, a 9 percent annual growth in 
GNP over the decade allowed him to foster programs in social issues, like housing: 
housing intervention began with a Ten-Year Housing Program in 1972 aimed at 
providing housing for nearly two million people. 

 Although Hong Kong’s stock market collapsed in 1973, its economy resumed its 
upward trend later in the decade. The “Open Door” policy of Deng Xiaoping, who 
took control of China in the confusion after Mao’s death in 1976, revived Hong 
Kong’s role as the gateway to the mainland and it boomed. By the end of the 1980s, 
Hong Kong was one of the richest places in Asia, second only to Japan in terms of GDP 
per capita. 

 However, as we have been seeing throughout this point, tranquillity seems 
impossible in Hong Kong for a long period of years. In 1979, a new question arose: the 
1997 question: few people gave much thought of Hong Kong’s future until 1979, when 
the governor of Hong Kong, Sir Murray MacLehose, raised the issue with Deng 
Xiaoping on his first official visit to Beijing. Britain was legally bound to hand back only 
the New Territories (which were leased not in perpetuity, but just for 99 years), as we 
have seen, but not Hong Kong Island and Kowloon, which had been ceded forever, but 
the fact that half of Hong Kong’s population lived in the New Territories that time 
made it an impossible division. 

 Deng Xiaoping decided that the time was ripe to recover Hong Kong, forcing 
the British to the negotiating table. The views of Hong Kong people were not sought, 
however. Despite the soothing words from the Chinese, British and Hong Kong 
governments, over the next years the population of Hong Kong were to suffer 
considerable anxiety at the possible political and economic consequence of the 
handover. 

 The handover (sometimes referred to as a joke as the takeover) was to become 
a traumatic experience whose consequences still last today; why, if nearly a 98% of 
Hong Kong’s population is Chinese, did they feel so reluctant about returning into 
China’s possession? Well, mainly because these people did not (and do not) feel 
Chinese, they are mostly persons who had to escape from China at one point or other 
of history and whose life in Hong Kong, enjoying more freedoms, was much more than 
it could have been in Red China. Besides, as Herschensohn reminds us, “Many Hong 

Kong people felt betrayed by Great Britain and were especially resentful that Hong 

Kong people were given no voice in the negotiations. But they knew, and some 

admitted, that the People’s Republic of China held all the cards, geographically as well 

as militarily, and in terms of the water and food supplied to Hong Kong by China, Prime 

Minister Thatcher had few credible threats to give the PRC” (Herschensohn, 2000:8). 

 Under the Sino-British Joint Declaration on the Question of Hong Kong of 

December 1984, Hong Kong would be reborn as a Special Administrative region (SAR) 
of China. This meant its capitalist system would be permitted to continue, while across 
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the border China’s version of socialism would continue. The Chinese principle which 
led them to sign this Declaration was the principle ideated by Deng Xiaoping, “One 

Country, Two Systems”.12 

 These are the main features contained in the Declaration13: 

1. The Government of the People's Republic of China declares that to recover the Hong 

Kong area (including Hong Kong Island, Kowloon and the New Territories, hereinafter 

referred to as Hong Kong) is the common aspiration of the entire Chinese people, and 

that it has decided to resume the exercise of sovereignty over Hong Kong with effect 

from 1 July 1997. 

2.  The Government of the United Kingdom declares that it will restore Hong Kong to the 

People's Republic of China with effect from 1 July 1997. 

3. The Government of the People's Republic of China declares that the basic policies of the 

People's Republic of China regarding Hong Kong are as follows:  

(1) (…) the People's Republic of China has decided to establish, in accordance 

with the provisions of Article 31 of the Constitution of the People's Republic of 

China, a Hong Kong Special Administrative Region upon resuming the 

exercise of sovereignty over Hong Kong.  

   (…)  

(3) The Hong Kong Special Administrative Region will be vested with executive, 

legislative and independent judicial power, including that of final 

adjudication. The laws currently in force in Hong Kong will remain basically 

unchanged.  

(…) 

 (5) The current social and economic systems in Hong Kong will remain 

unchanged, and so will the life-style. Rights and freedoms, including those of 

the person, of speech, of the press, of assembly, of association, of travel, of 

movement, of correspondence, of strike, of choice of occupation, of academic 

research and of religious belief will be ensured by law in the Hong Kong 

Special Administrative Region. Private property, ownership of enterprises, 

legitimate right of inheritance and foreign investment will be protected by 

law.  

(6) The Hong Kong Special Administrative Region will retain the status of a free 

port and a separate customs territory.  

                                                           
12 We will analyze this principle in point 2.3.1; however, just as an introduction, we must remark that 

this principle was first ideated by the Chinese government as a new cornerstone for its policy towards 

Taiwan, although it was never applied to Taiwan, but to Hong Kong and Macau eventually. Deng 

Xiaoping suggested that there would be only one China, but distinct Chinese regions such as Hong Kong 

and Macau that could retain their own capitalist economic and political systems, while the rest of China 

uses the socialist system. 

13 Joint Declaration of the Government of the United Kingdom of Great Britain and Northern Ireland and 

the Government of the People’s Republic of China on the Question of Hong Kong: 

<http://www.legislation.gov.hk/blis_pdf.nsf/6799165D2FEE3FA94825755E0033E532/84A057ECA380F5

1D482575EF00291C2F/$FILE/CAP_2301_e_b5.pdf> 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

45 

(…) 

 (12) The above-stated basic policies of the People's Republic of China 

regarding Hong Kong and the elaboration of them in Annex I to this Joint 

Declaration will be stipulated, in a Basic Law of the Hong Kong Special 

Administrative Region of the People's Republic of China, by the National 

People's Congress of the People's Republic of China, and they will remain 

unchanged for 50 years. 

 The Basic Law for Hong Kong, which could be considered as the future SAR’s 
Constitution, preserved, as we will see, Hong Kong’s English common law judicial 
system and guaranteed the right of property and ownership, as well as other key civil 
liberties, ensuring to Hong Kong, until 2047, a high degree of autonomy with the 
exception of foreign affairs and matters of defence. The Basic Law, due to its 
constitutional character, remains very important for us and for our thesis. 

 Despite these assurances, many families and individuals had little faith in a 
future Hong Kong under Chinese rule, and a so-called brain drain ensued when tens of 
thousands left the colony for the United States, Canada, Australia and New Zealand 
towards the end of the 1980s. 

 Leung establishes that, “Since the beginning of the Sino-British negotiations on 

the territory’s future in the early 1980s, the Chinese authorities initiated a learning 

process to study what made Hong Kong tick. (…) The Sino-British Joint Declaration and 

the Basic Law, short of a democratic system of government, largely offered what Hong 

Kong people wanted” (Leung, 1997: 272). However, this statement, made in 1997, is 
not quite accurate today: people in Hong Kong wants more democracy, as the recent 
demonstrations showed us. 

 The concern of many Hong Kong people over their future after the signature of 
the Joint Declaration in 1984 became fear in 4 June 1989, when the Chinese army 
killed pro-democracy demonstrators in Beijing’s Tiananmen’s Square. Tiananmen was 
a watershed for Hong Kong, as Sino-British relations deteriorated and the stock market 
fell a 22% in one day and a great deal of capital left the territory for destinations 
overseas. 

 The Hong Kong government sought to rebuild confidence by announcing plans 
for a new airport and a shipping port in what was the world’s most expensive (HK$160 
billion) infrastructure project of the day. 

 However, the Tiananmen protests had strengthened the resolve of those 
people who either could not or would not leave, giving rise to the territory’s first 
official political parties. In a bid to restore credibility, the government introduced a Bill 
of Rights in 1990 and the following year gave Hong Kong citizens the right to choose 18 
of the 60 members of the Legislative Council (LegCo), which until then had essentially 
been a rubber-stamp body chosen by the government and special-interest groups. But, 
as Sung reminds us, “Though the Tiananmen incident has had very negative impacts on 

the Hong Kong economy, the quick action taken by Chinese officials to re-emphasize 

the strategic role of Hong Kong in China’s open-door policy again underlines the fact 

that Hong Kong us the key to China’s door to the outside world” (Sung and Song, 
1991:175). 
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 One of the first parties to emerge was the United Democrats of Hong Kong, led 
by outspoken democrats Martin Lee and Szeto Wah. The pair, initially courted by China 
for their anticolonial positions and appointed to the committee that drafted the Basic 
Law, subsequently infuriated Beijing by publicly burning copies of the proto-
constitution in protest over Tiananmen. 

 Chris Patten14, Hong Kong’s 28th –and last- British governor, arrived in 1992, 
pledging to sceptical citizens that democracy reforms would be sped up: “I was the 

Last Governor (a title invariably given in capital letters-to denote, I suppose, its historic 

significance) of what was one of Britain’s greatest colonies, and certainly its richest” 
(Patten,1998:11). Patten, who used to be, before being appointed Governor, a 
member of the House of Commons by the Conservative Party, would become probably 
the most loved British governor by Hong Kong people.  And this would be so because 
of his defiance to Beijing at attempting to introduce as many democratic reforms as 
possible.  China reacted badly, first levelling daily verbal attacks at him, then 
threatening the post-1997 careers of any pro-democracy politicians or officials. When 
these tactics failed, China targeted Hong Kong’s economy. Talks on certain business 
contracts and infrastructure projects straddling 1997 suddenly came to a halt, 
including the new airport program. 

Sensing that it had alienated even its supporters in Hong Kong, China backed 
down and in 1994 gave its blessing to the new airport at Chek Lap Kok, in Lantau 
Island. It remained hostile to direct elections, however, and vowed to disband the 
democratically elected legislature after 1997. It eventually did what it said by installing 
an interim rubber-stamp body which would serve until June 1998. 

As we stated before, Patten’s most controversial reforms were those related to 
the enhancement of democratic conditions in Hong Kong, regarding specially the 1994 
electoral reform. LegCo members returned in 1995 were originally to serve beyond the 
handover, thereby providing institutional continuity across the reversion of Hong Kong 
to the PRC. Beijing had expected that the use of functional constituencies with limited 
electorates would be used to elect this council, however Patten extended the 
definition of functional constituencies and thus virtually every Hong Kong subject was 
able to vote for the so-called indirectly elected members of the Legislative Council. As 
a consequence of this reform, Patten was denounced by Chinese media as the “whore 

of the east” (sic), a “serpent” and a “wrongdoer who would be condemned for a 

thousand generations”15. As we can see, the PRC has not a very high esteem of 
democracy. In any event, the legislative council which was elected under Patten's 
governorship was dissolved upon the handover of Hong Kong to the PRC and replaced 

                                                           
14 It must be said that Chris Patten, after leaving Hong Kong, wrote a very interesting book, East and 

West, in which he tells his experiences as the last governor of Hong Kong, and he also attempts to 

provide insights into the last years of British colonial rule in Hong Kong, and defends his decision of 

introducing the controversial representative democracy into the region.  Of course, we have used this 

book in this point. 

15 < http://news.bbc.co.uk/chinese/trad/hi/newsid_1910000/newsid_1910800/1910806.stm> 
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by a Provisional Legislative Council  which was unconstitutional and without any 
democratic functions involved in until elections were held under the previous rules in 
1998. 

 Patten’s rule was a very difficult one in a period of great instability, as he knew 
he was going to be the last Governor, for just 5 years, before returning the Colony to 
China. As Patten himself states, “A five-year programme in my view had to encompass 

both the economic and the social life of Hong Kong. I needed to give targets for the 

development of social and educational programmes while keeping the economy 

buoyant. Any economic problems, let alone a financial or property crash close to the 

transition, would be politically disastrous and would risk social upheaval” (Patten, 
1998: 44). 

 China organised an “election” in December 1996 to select Hong Kong’s first 
postcolonial leader.  Tung Chee Hwa, a Shanghai-born shipping magnate, was elected 
as the SAR’s first chief executive, winning approval by retaining Patten’s hand-right 
Anson Chan and Donald Tsang in his new government, as chief secretary and financial 
secretary respectively.  

 On the night of 30 June 1997, the handover celebrations were held in the 
Hong Kong Convention & Exhibition Centre in Wan Chai, watched by millions of people 
around the world.  The reaction of the different faces was quite different and 
significative: Chris Patten shed a tear and Prince Charles was stoic, but the Chinese 
President, Jiang Zemin, beamed. 

At 00:00 HKT 1 July 1997 (16:00 GMT, 30 June 1997), Chris Patten sent the 

following telegram: 

I have relinquished the administration of this government. God Save The 

Queen. Patten. 

This marked the end of British rule in Hong Kong, and the British Empire. After 

the handover ceremony , Patten left the city, together with Prince Charles, on board 

the British royal yacht, HMY Britannia.  Hong Kong was once again part of China. What 

would happen in the future? The uncertainty was great at that moment; we will 

analyse what happened in the next point, 2.3. However, regarding 1997, Patten stated 

“Hong Kong deserved better- deserved better of Britain. The way we in Britain have 

done things, the sort of people we have tried to be, tells us that bluntly. It was a sad 

way to go. And I fear that the people we left behind know it” (Patten, 1998: xiv). 

 

 2.2.1. - Demographic evolution of Hong Kong during this period. 

However, before analysing post-1997 Hong Kong, there is a couple of matters 
that we want to deal with in this point. First of all, the demographic evolution of Hong 
Kong. We have been saying throughout this point how incredibly fast the population 
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of Hong Kong grew, due to a variety of factors among which we can quote, for 
instance, the migrations of refugees from China in 1949, 1966, etc.  

Studying which was the growth of Hong Kong’s population during the British 
rule of Hong Kong becomes a mandatory issue in order to understand Hong Kong 
Urbanism. Without the boom of population in the 1960’s, there would have been no 
need to build such skyscrapers to host so many families and there would have been no 
need to establish such an advanced and extended system of public housing (which we 
will deeply analyse in point 7.4 of this thesis): the public housing policy dates to 1954, 
after a fire in Shek Kip Mei destroyed thousands of shanty homes end of 1953 and 
prompted the government to begin constructing homes for the poor. According to the 
data provided by the Hong Kong Housing Authority16, this authority provides homes 
for over 2 million people, or about 30% of the population in Hong Kong. In their 
public rental housing (PRH) portfolio, there are 171 PRH estates and over 740 000 flats. 
Their mandate is to create a pleasant and harmonious living environment for all their 
tenants.  

This figure is very different from the one in Spain and shows us how important 
is public housing in Hong Kong: while in Hong Kong public houses represent a 50% of 
the total, in Spain the percentage of public housing much inferior (being, for instance, 
this percentage a 20% in the United Kingdom), according to the data provided by 
Pumar López (2011:30).17 

In any case, in order to focus just on the evolution of Hong Kong population, we 
will use the report Hong Kong’s Population: Characteristics and Trends18 (2002) as our 
main, but not only, source. 

Hong Kong’s population tripled during 1950-2001, increasing from 2.2 million 
to 6.7 million over the period, being the current population of Hong Kong, in 2015, of 
7.298.600 people,19 approximately the same population as Catalonia, but in a much 
more reduced area. 

                                                           
16 Hong Kong Housing Authority: 

<https://www.housingauthority.gov.hk/en/public-housing/index.html> 

17 This same author considers that “En España, no existe un parque social propiamente dicho, tal y como 

se entiende en Europa, es decir, un parque que se haya construido a lo largo del tiempo, de titularidad 

pública o privada (…)La decidida apuesta de las Administraciones Públicas para el impulso de la vivienda 

de protección oficial (VPO), unido al fuerte proceso de ajuste que está padeciendo la economía española, 

con una disminución de la renta disponible de las familias y el endurecimiento de las condiciones 

financieras, sugiere que una mayor parte de la demanda se decantará por vivienda protegida.” (Pumar 

López, 2011: 30 and 31). 

18Government of Hong Kong, Hong Kong’s Population: Characteristics and Trends (2002). 

<http://www.info.gov.hk/info/population/eng/pdf/chapter2_e.pdf> 

19 Data provided by the Government of Hong Kong (2015): 

< http://www.gov.hk/en/about/abouthk/factsheets/docs/population.pdf>. 
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The rate of growth, however, has declined over the decades, as the next table 
shows us: 

 

FIGURE NUMBER 3: Average annual growth rate of Hong Kong population. Source: Demographic 
Statistics Section, Census and Statistics Department, Government of Hong Kong (2002). 

 As we can see, the period with the biggest growth was that of 1951-1961, 
which precisely coincides with the Communist victory in China (1949) and the later 
years. These statistics reveal that over the past 50 years Hong Kong has undergone a 
demographic transition from a high-growth phase to a low-growth phase, and the 
growth rate is projected to remain low for the next few decades.  

However, it is also important to remark that emigration of Hong Kong has 
declined as well: the number emigrating from Hong Kong each year declined from 66. 
200 in 1992 to just 10.500 in 2002. Uncertainty associated with the return of Hong 
Kong to China has passed and the recent economic downturn does not appear, thus 
far at least, to have increased the propensity to emigrate. 

The next figure is very important for us as it shows us very graphically how the 
population in Hong Kong has changed from 1841 to 2011, according to the Census 
Data. The source of the data provided in this figure is the Hong Kong Census and 
Statistics Department:  
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Year Count Notes 

1841 7,450 The British forces in China 

took formal possession of Hong Kong 

on 26 January 1841. 

1848 24,000 Hong Kong Island only 

1851 33,000 Hong Kong Island only 

1855 72,000 Hong Kong Island only 

1862 123,511 Hong Kong Island and Kowloon 

Peninsula only. 

1865 125,504 Hong Kong Island and Kowloon 

Peninsula only 

1881 160,402 Hong Kong Island and Kowloon 

Peninsula only 

1891 221,441 Hong Kong Island and Kowloon 

Peninsula only. 

 

1901 283,978 The New Territories were the last 

territorial addition to Hong Kong in 

1898. 

1916 530,000 
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1931 849,800 

 

1941 1,600,000 Battle of Hong Kong (8–25 December 

1941) and beginning of Japanese 

occupation 

1945 500,000 End of Japanese occupation. 

1950 2,200,000 In 1949, a wave of refugees began to 

go towards Hong Kong as a 

consequence of Mao’s victory in 

China. 

1960 3,000,000 

 

1968 3,927,000 The Cultural Revolution from 1966 

brought a considerable number of 

refugees as well. 

1981 5,109,812 End of touch base policy, which 

triggered an increase in the number 

of illegal immigrants from China. 

1996 6,412,937 

 

2011 7,071,576 

 

FIGURE NUMBER 4: Evolution of the population of Hong Kong according to the Census Data. Source: 
Demographic Statistics Section, Census and Statistics Department, Government of Hong Kong (2012). 

  

 As we can see through the analysis of the figure above, the population of Hong 
Kong has increased from 7.000 to more than 7.000.000 in just a few more than 150 
years. Like a phoenix, Hong Kong was reborn from itself, from the misery after the 
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Japanese occupation to the very important position that it has nowadays. This huge 
growth, especially remarkable after 1945, has allowed Hong Kong to become a major 
business and financial centre, but it has caused as well a considerable amount of 
problems related with housing, as we will analyse all throughout this thesis. As Lai-Har 
Chiu states, “Hong Kong is known to be one of the most densely populated cities in the 

world. With an average population density of 6.380 persons/square kilometre (…), 

Hong Kong is nonetheless among the cities of which the residents have the longest life 

spans.(…) The management of the residential, retail and industrial space (…) are some 

very important factors” (Lai-Har Chiu, 2006:1). 

   

 2.2.2. – Evolution of Hong Kong’s skyline. 

 In our opinion, the best way to study the evolution of Hong Kong through the 
last decades is to see how its skyline has changed. This change is not at all a subtle 
change, but a very remarkable one, which shows us how this former British Crown 
Colony, a PRC’S SAR since 1997, has evolved. We have decided to include this graphic 
evolution here as a mean to show that history does not only change people’s lives and 
futures, but it also changes the shape of a city. The last pictures of this point were 
taken by me, the rest, obviously, not.  

 As Al-Kodmany remarks, “The development of tall buildings in the Pacific Rim 

countries began in Hong Kong and, to a lesser extent, in Singapore. (…) Beginning in 

the 1970s, the Manhattanization of Hong Kong was complete by the end of the 20th 

century. Today, both Hong Kong and New York are identified by their vertical 

architecture” (Al-Kodmany, 2013:17), but it has not always been like this in Hong Kong. 
There was a time in which the city was not dominated by high-rise buildings.  

• Painting of Hong Kong in 1869, just 20 odd years after it began to be a 
British colony: 

 

FIGURE NUMBER 5: Painting of Victoria Harbour in 1869. Source: Hong Wrong Journal (2015). 
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• Hong Kong harbour in 1890, the same decade in which the Star Ferry 
became operational: 

 

FIGURE NUMBER 6: Photo of Victoria Harbour in 1890. Source: New York Times (2013). 

 

• Hong Kong in 1910. The Central Business District, gradually creeping up 
The Peak, was then named Victoria City: 

 

FIGURE NUMBER 7: Photo of Victoria Harbour in 1910. Source: Hong Wrong Journal (2015). 

 

• Hong Kong in 1936: development was minimal throughout the 20s and 
30s. The original HSBC building, completed in 1936, became the 
centerpiece of the skyline -it featured a mixed art deco and stripped 
classical style and was the first to feature full air-conditioning-. We can 
see this building in the center, it is the white building. 
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FIGURE NUMBER 8: Photo of Victoria Harbour in 1936. Source: Hong Wrong Journal (2015). 

• Hong Kong in the 1950s and 1960s: as we have already said, it was not 
until the tumultuous 1960s that things really began to develop on the 
booming harbour front. Refugees from China, especially from Shanghai, 
provided skills and labour, helping to revive the economy. There was 
unprecedented growth as the city was transformed into a 
manufacturing hub.  

 

 

 

 

 

 

 

 

FIGURE NUMBER 9: Photo of Victoria Harbour in 1952. Source: Government of Hong Kong (2012). 
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FIGURE NUMBER 10: Photo of Victoria Harbour in 1960. Source: Government of Hong Kong (2012). 

• Hong Kong in the 1970s and 1980s: in the 70s and 80s, land reclamation 
began in Wan Chai and Causeway Bay and Jardine House (completed in 
1976) became an iconic symbol of HK. 

 

 FIGURE NUMBER 11: Photo of Victoria Harbour in 1975. Source: Hong Wrong Journal (2015). 

The MTR system expanded rapidly and the Bank of China Tower was 
completed in 1989, opening a year later. 
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FIGURE NUMBER 12: Photo of Victoria Harbour in 1989. Source: Hong Wrong Journal (2015). 

• Hong Kong in the 1990s. The Mid-Levels Escalator was completed in 
1993, helping to open up new areas in Central. 

 

 

 

 

 

 

 

 

FIGURE NUMBER 13: Photo of Victoria Harbour in 1995. Source: Hong Wrong Journal (2015). 

• Hong Kong in the 2000s. IFC2, an 88-storey skyscraper, opened in 2003, 
and the Convention & Exhibition Centre was completed in 2005. In the 
next picture we can observe both of them: the Convention & Exhibition 
Centre in the middle (the construction which protrudes to the sea) and 
the International Finance Centre 2 (IFC 2) at the right of the image, 
being at that moment the tallest building in Hong Kong, until the 118-
storey International Commerce Centre (ICC) in West Kowloon was 
opened in 2010. 
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FIGURE NUMBER 14: Photo of Victoria Harbour in 2005. Source: Tourism Hong Kong (2005). 

 

• Hong Kong today. The next pictures were taken by myself, as well as 
most of the pictures of this thesis, as we have tried to use the biggest 
amount of self-made pictures whenever it has been possible. The 
reason or using pictures taken by us is simple: we have thus been able 
to choose exactly what to show, and how to show it. We do not want to 
suggest that our pictures are the best possible pictures, as there are 
possibly much better pictures that can be found, but what we do want 
to suggest is that our pictures have been carefully chosen according to 
what we are trying to explain at every moment. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

58 

 

FIGURE NUMBER 15: Photo of Victoria Harbour seen from Kowloon. Picture taken by the author 
of this thesis, Oriol Caudevilla (2013). 

 

FIGURE NUMBER 16: Photo of Victoria Harbour taken from the Sky 100, the observation deck 

on the 100th floor of the ICC (International Commerce Centre). Picture taken by the author of 
this thesis, Oriol Caudevilla (2014). 
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FIGURE NUMBER 17: Photo of Victoria Harbour taken from the Star Ferry on its journey from 

Kowloon to Hong Kong Island at sunset. Picture taken by the author of this thesis, Oriol 
Caudevilla (2012). 

 

FIGURE NUMBER 18: Photo of Victoria Harbour taken from the Star Ferry on its journey from 

Kowloon to Hong Kong Island, standing out the Convention&Exhibition Centre in the middle. 
Picture taken by the author of this thesis, Oriol Caudevilla (2014). 
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FIGURE NUMBER 19: Photo of Hong Kong Island and Hong Kong Bay taken from the Victoria 

Peak. At the bottom we can observe Kowloon. Picture taken by the author of this thesis, Oriol 
Caudevilla (2014). 

 

FIGURE NUMBER 20: Photo of Hong Kong Island and Hong Kong Bay taken from the Victoria 

Peak. At the bottom we can observe Kowloon. Picture taken by the author of this thesis, Oriol 
Caudevilla (2014). 
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 Showing all these pictures, far from being a whim, is in our opinion the perfect 
way to see graphically how Hong Kong has evolved (improved, according to most 
people, even though, of course, this massive construction has brought along a number 
of problems that we will analyse in point 7, just like environmental issues as well as the 
loss of most colonial heritage). But, nonetheless, this evolution cannot be denied, as it 
is very clearly visible: the evolution of Hong Kong, especially in the 50-year period from 
1960-196 to nowadays, 2015, is amazing.  We have included this point here, among 
the history of Hong Kong, to show that history and people evolve, but the shape of a 
city evolves as well.  

 Still following Al-Kodmany, we must remark that “Integrating a tall building into 

the built heritage of a city and within an existing skyline is a complex, yet necessary 

process. (… Beyond this visual integration with the skyline, placemaking with tall 

buildings is also crucial to the successful integration of tall buildings with the city” (Al-
Kodmany, 2013:100). Integration that, for example, should comply with feng shui 
rules, as we will see. 

 

 

2.3.- Chinese rule: the HKSAR -Hong Kong Special Administrative Region- 

(1997-present). 

 Following the history of Hong Kong from the point where we left it before, we 
must remark that almost as soon as the euphoria of the 1997 handover faded, things 
started going badly in Hong Kong. The 1997 financial crisis that had rocked other parts 
of Asia began to be felt in Hong Kong at the end of 1997: “The recession of 1998-99 

resulting from the Asian financial crisis was by far the most severe downturn recorded 

in Hong Kong’s postwar economic history” (Greenwood, 2007:277)20. Besides, a strain 
of deadly avian flu saw the city slaughter more than one million chickens.  

 The credibility of the SAR administration was severely damaged in 1999 when 
the government challenged a High Court ruling that upheld residency rights for China-
born offspring of Hong Kong citizens, regardless of the parents’ residency status at the 
time of the child’s birth. The case Ng Ka Ling21  was Hong Kong’s first constitutional 
crisis. In Ng Ka Ling, Hong Kong's highest court, the Court of Final Appeal, issued a 
ruling concerning the right to abode in Hong Kong. The Court took a generous view of 
who enjoyed this right, but, more importantly, it asserted a broad statutory 
interpretative power over both the Hong Kong Legislative Council and China's national 
legislature, the National People's Congress ("NPC"). Unhappy with the Court’s decision, 

                                                           
20 From a growth rate of 5,1% in real terms in 1997, according to the data provided by Greenwood and 

the IMF, the real GDP contracted in each of the four quarters of 1998 and into 1999. In overall terms, 

the decline in real GDP from peak to trough was 13.1%.  

21 Ng Ka Ling v Dir. Of Immigration, [1999] 1 HKC 291 (CFA). 
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the Hong Kong Chief Executive petitioned the National People's Congress Standing 
Committee ("NPCSC") in Beijing for its interpretation of the right to abode case. The 
NPCSC then reversed Ng Ka Ling and promulgated a narrowly drawn definition of this 
right: the NPCSC ruled that at least one parent must already have acquired 
permanent residency status at the time of the birth. The ruling issued by the Court 
was based on certain articles of the Basic Law, like article 158, and the Government 
calculated that it would potentially make 1.67 million people from the Mainland 
eligible for right of abode in the territory. 

 As a result, the mainland stands accused of interfering in Hong Kong’s judicial 
independence via intrusion into the city’s legal system, and the apparent withholding 
of universal suffrage from Hong Kong citizens. Clearly the mainland government wants 
to have a great influence, bit, so far, it has chosen to keep a low profile and honour the 
spirit of the handover agreement to a great extent.  

 Schneider considers that “The uneasy mixing of Hong Kong's common law 

tradition with China's civil law system resembles nothing more than the old saying 

about oil and water (…) Beijing, and the NPCSC specifically, may become frustrated as 

the Hong Kong courts manipulate common law juridical principles to protect regional 

autonomy. Using a slingshot loaded with the common law, the Hong Kong judiciary will 

continue to cast stones at its Goliath, the NPCSC”  (Schneider, 2002:575 and 598). 
However, we will analyse in point 3.6 which are the relations between Hong Kong Law 
and Chinese Law.  

 Besides, Tung Chee Hwa’s first term is remembered as much for his confusing 
housing policy, which many blamed for a sustained fall in property prices, as for such 
vacuous infrastructure proposals as a Chinese medicine port. Despite his poor standing 
in the polls, Tung was returned for a second five-year term in March 2002. 

 Controversy continued going on, especially in March 2003, with the 
government’s failure to contain the Severe Acute Respiratory Syndrome (SARS) 
epidemic at an early stage, provoking a torrent of blame. The outbreak, according to 
the official data provided by the Government, killed 299 people, infected 1755 and all 
but closed Hong Kong for weeks. As Loh states, “As SARS roared through Hong Kong, it 

forced the city to evaluate the readiness of its institutions to deal with infectious 

disease (…) But in the final analysis, the international community has much to be 

grateful for in Hong Kong’s handling of SARS” (Loh, 2004: 139). 

 In July 2003 the Government incensed the public yet further when it tried to 
turn Article 23 of the Basic Law into legislation; article 23 states that: 

“The Hong Kong Special Administrative Region shall enact laws on its own to prohibit 

any act of treason, secession, sedition, subversion against the Central People's 

Government, or theft of state secrets, to prohibit foreign political organizations or 

bodies from conducting political activities in the Region, and to prohibit political 

organizations or bodies of the Region from establishing ties with foreign political 

organizations or bodies. “ 
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 The National Security Bill raised fears that Hong Kong’s press freedom and civil 
liberties would be undermined. In the face of massive public protests –of more than 
500.000 people- the Government shelved the bill indefinitely. 

 In March 2005 Tung announced his resignation as Chief Executive; his 
replacement was its chief secretary Sir Donald Tsang,  famous for always wearing a 
bow-tie, who had continuously served as Hong Kong’s financial secretary since before 
the handover, during Chris Patten’s rule, until 2001, when he became the city’s 
number-two public official. Tsang was a welcome replacement for both the Beijing 
powerbrokers and the Hong Kong population as well. In 2007, Tsang was easily re-
elected with Beijing’s blessing; “Opinion polls indicated that Donald Tsang’s political 

message of pragmatic leadership connected nicely with the non-partisan and 

pragmatic mainstream public in Hong Kong” (Y.S Cheng, 2013: 126). 

 However, he soon suffered an erosion of public confidence when he was seen 
to renege on a series of promises, including delaying a highly anticipated consultation 
on reforming the electoral process for the chief executive and legislature to make the 
2012 polls more democratic. The clamour for democracy reached a crescendo in 2010 
as two landmark political events took place in successive months. In May five pro-
democracy lawmakers were re-elected to LegCo after they collectively resigned four 
months earlier in the hope that the resulting by-elections would serve as a de facto 

referendum on universal suffrage. The pro-Beijing parties boycotted the contests, 
however, and the quintet’s campaign came unstuck, even though they could claim to 
have been returned to the chamber by a respectable vote. 

 The pro-democracy parties had in fact been divided over the political strategy 
behind the forced by-elections, and the long-running differences among the key 
players imploded the following month when the biggest of them all, the Democratic 
Party, sided with the government in a new political reform package that would see 
LegCo earn a slightly increase of popularly elected seats at the expense of delayed 
universal suffrage for the entire legislature and for the election of Hong Kong’s chief 
executive. Nevertheless, we are not going to analyse here how elections work in Hong 
Kong, but in point 2.3.3.1. 

 The calls for democracy have continued since, most notably around the 
election –by a 1200-member body of predominantly pro-Beijing notables- of the SAR’s 
fourth chief executive in March 2012: Leung Chun-ying, a stalwart in Hong Kong’s 
politics with impeccably close links to Beijing, defeated the long-time hopeful and 
former civil-service chief henry Tang in a race that would be remembered as much for 
the carnival of scandals it served up as for the less-than-delicate meddling by Beijing 
behind the scenes. 

 The rule of Leung has not been easy until now; we could quote, for example, 
the 2014 Hong Kong protests, also known as the Umbrella Revolution:  the protests 
began after the Standing Committee of the National People's Congress (NPCSC) came 
to a decision regarding proposed reforms to the Hong Kong electoral system. The 
decision was widely seen to be highly restrictive, and tantamount to Communist Party 
control over which candidates would be allowed to present themselves to the Hong 
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Kong electorate. Students led a strike against the NPCSC's decision beginning on 22 
September 2014, and the Hong Kong Federation of Students and Scholarism started 
protesting outside the government headquarters on 26 September 2014. On 28 
September, the Occupy movement announced that they would begin their civil 
disobedience campaign immediately. Demonstrations began outside the Hong Kong 
Government headquarters, and members of what would eventually be called 
the Umbrella Movement occupied several major city intersections. Protesters blocked 
both east–west arterial routes in northern Hong Kong Island near Admiralty. Police 
tactics (including the use of tear gas) and attacks on protesters by opponents that 
included triad members, triggered more citizens to join the protests, 
occupying Causeway Bay and Mong Kok. 

 Why did these protests take place? Due only to a political reason: the quest for 
more democracy. As we stated before, the leader of Hong Kong, the Chief Executive, is 
currently elected by a 1200-member Election Committee, though article of the Basic 
Law states that "the ultimate aim is the selection of the Chief Executive by universal 

suffrage upon nomination by a broadly representative nominating committee in 

accordance with democratic procedures." A 2007 decision by the Standing 
Committee22 opened the possibility of selecting the Chief Executive via universal 
suffrage in the 2017 Chief Executive election, and the first round of consultations to 
implement the needed reforms ran for five months in early 2014. Chief Executive CY 
Leung then, per procedure, submitted a report to the Standing Committee inviting 
them to deliberate whether it is necessary to amend the method of selection of the 
Chief Executive.  

On 31 August 2014, the tenth session of the Standing Committee in the 
twelfth National People's Congress set limits for the 2016 Legislative Council 
election and 2017 Chief Executive election23. While notionally allowing for universal 
suffrage, the decision imposes the standard that "the Chief Executive shall be a person 

who loves the country and loves Hong Kong," and stipulates "the method for selecting 

the Chief Executive by universal suffrage must provide corresponding institutional 

safeguards for this purpose". The decision states that for the 2017 Chief Executive 
election, a nominating committee, mirroring the present 1200-member Election 
Committee be formed to nominate two to three candidates, each of whom must 
receive the support of more than half of the members of the nominating committee. 
After popular election of one of the nominated candidates, the Chief Executive-elect 
"will have to be appointed by the Central People's Government." The process of 
forming the 2016 Legislative Council would be unchanged, but following the new 

                                                           
22 Legislative Council of Hong Kong (LegCo), “Methods for Selecting the Chief Executive in 2017 and for 

Forming the Legislative Council in 2016: Let’s talk and achieve universal suffrage”: 

 <http://www.legco.gov.hk/yr13-14/english/panels/ca/papers/ca1209-cdoc20131204-e.pdf> 

23 Full text of NPC decision on universal suffrage for HKSAR chief selection. Source: Xinhua News (2014). 

<http://news.xinhuanet.com/english/china/2014-08/31/c_133609238.htm> 
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process for the election of the Chief Executive, a new system to elect the Legislative 
Council via universal suffrage would be developed with the approval of Beijing. 

 This, as we can see, is far from being an example of universal suffrage and 
democracy. Benny Tai, Professor of Law at the University of Hong Kong and co-founder 
of the Occupy Central Movement, stated the reasons for the protests in an article 
written in the New York Times24: 

“Even if the Hong Kong government can successfully force the end of the 

occupation, it will still have to face the demands of the Umbrella Generation in 

the years to come. Focusing only on how to clear the streets cannot resolve the 

deep-seated conflicts that led to the protests. If we can make full use of the 

momentum gained in the Umbrella Movement to widen the support and 

deepen the commitment for true democracy, Hong Kongers will see genuine 

universal suffrage in a not too distant future”  

 So, the current situation is this one: a situation of uncertainty regarding the 
political present and future of Hong Kong, but there is no uncertainty regarding how 
important is Hong Kong financially speaking, and how important is its real estate 
market and urbanism, which is, after all, what we are studying in this thesis. 

 What is certain is that, exactly 20 years after the handover, Hong Kong people 
are asking questions about their identity more intensely than ever as Hong Kong and 
mainland China, for better or worse, increasingly intertwine.  

  

 2.3.1. - The principle “One Country, Two Systems”.  

 As we stated previously, this principle for Hong Kong was enshrined in the 1984 
Sino-British Joint Declaration. In order to ensure a smooth transition, the PRC had 
promised to implement it, which would allow a higher degree of autonomy for Hong 
Kong for –at least- fifty years after 1997. However, regardless of how nice this principle 
may seem, we cannot forget what Yiu-Chung states: “With a 4.000-strong People’s 

Liberation Army garrison based in the territory, Hong Kong people have to accept 

whatever interpretation China gives to the concept. (…) [It has been reiterated by the 

PRC] that “one country” took precedence over “two systems”” (Yiu-Ching, 2008:6). 

                                                           
24 Benny Tai, “What Next for Hong Kong?”. 

Published in The New York Times, December 4, 2014.  

<http://www.nytimes.com/2014/12/05/opinion/benny-tai-on-why-occupy-central-should-

end.html?_r=0> 
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 The principle “once country, two systems” was devised to solve the tricky issue 
of sovereignty of Hong Kong in 1997. In recovering Hong Kong, the Chinese Communist 
Party found a dilemma: on the one hand, they would like to resume sovereignty over 
Hong Kong unconditionally; on the other hand, it was eager to maintain Hong Kong’s 
status quo because it was also good for China, as Hong Kong is the main gateway to 
the rigid -and sometimes difficult to understand– legal and administrative Chinese 
system, being he one of Hong Kong a very clear legal and administrative system. Thus, 
the formula “one country, two systems” solved the problem (at least until 2047). 

 Nevertheless, what we have just said is not completely accurate. Even if this 
principle has been applied to Hong Kong first and to Macau in second place, at the 
very beginning, it was ideated by the Chinese government thinking of Taiwan. As we 
know, Taiwan is a peculiar case: in 1949, the Chinese Nationalist Party (Kuomintang) 
and its leader, Chiang Kai-Shek, after being defeated by Mao’s Communists, retreated 
to the Island of Formosa, Taiwan, establishing there their government under the 
Republic of China (in opposition with the People’s Republic of China). A government in 
exile which still lasts today. China claims that Taiwan is another province of the PRC, 
while Taiwan considers itself as a sovereign state. Even if Taiwan is officially recognized 
by a state by just a few countries in the world, when it comes to practical matters it 
performs as an independent state. 

 The CCP listed the reunification with Taiwan as one of the Party’s three 
important tasks in the early 1980s and 1990s. As Chen establishes, “The original 

position before the policy change [in the late 70s] was that the objective of the 

“liberation of Taiwan” should be pursued.(…) The new Taiwan policy was revealed in 

several official statements published since 1979 (…). The proposal envisaged the 

peaceful re-unification of China, with Taiwan being given the status of a special 

administrative region of the PRC” (Chen, 2003: 354). 

 But, as we all know, that unification never took place: the principle “one 

country, two systems” was rejected by the Taipei government, rejection which, of 
course, was not surprising at all. So, at this point, the PRC was soon given an 
opportunity to show that this principle, ideated by the pragmatic President Deng 
Xiaoping, could indeed work in practice. As we said before, when in September 1982, 
British Prime Minister Margaret Thatcher visited Beijing seeking a solution to the 
question of Hong Kong’s status after 1997, this principle was offered. This principle 
was finally expressed in the Sino-British Joint Declaration of 1984, principle which 
would be later applied to the recovery of Macau, the Portuguese colony which was 
returned to China in 1999 after more than four centuries of Portuguese rule (after the 
Sino-Portuguese Joint Declaration of 1987, whose text is similar to that of the other 
Declaration). 

 From a practical point of view, this principle means that the Special 
Administrative Regions (Hong Kong and Macau) would retain their own capitalist 
economic and political systems, while the rest of China would continue under the 
socialist system. This principle, of course, does not only have an economic importance, 
but only a legal one: it means that Hong Kong would, and in fact has, been able to 
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preserve its common law legal system and the rest of legal traditions, as we will study 
in point 3 of this thesis. Chen considers that “the degree of autonomy which the HKSAR 

now enjoys is certainly not less than it did under British rule. Indeed, whereas Hong 

Kong’s autonomy in the colonial era was largely a product of unwritten practices (…), 

the SAR’s autonomy in many domains is now expressly guaranteed by the Basic Law” 
(Chen, 2003:365).  

 As we stated before, Article 3 of the Sino-British Joint Declaration states the 
main specificities of Hong Kong (which have been further developed by the Basic Law), 
being the main ones the fact that Hong Kong could retain its capitalist system, retain 
its own currency (the Hong Kong Dollar), its legal system, its parliamentary system 
and people’s rights and freedoms for fifty years, until 2047. In a practical level, Hong 
Kong works in many aspects as a country apart from China, instead of a part of China: 
the Chinese currency (the renminbi also known as yuan) is not accepted in Hong Kong, 
and Chinese nationals must hold a visa to cross the China-Hong Kong border. And 
Hong Kong inhabitants speak a different language than most Chinse, the Cantonese.  

 The first articles of the Basic Law are also a key to understand this principle; 
article 1 states that: 

“The Hong Kong Special Administrative Region is an inalienable part of 

the People's Republic of China. “ 

 But at the same time, article 2, 5 and 6 respectively state that: 

“The National People's Congress authorizes the Hong Kong Special 

Administrative Region to exercise a high degree of autonomy and enjoy 

executive, legislative and independent judicial power, including that of 

final adjudication, in accordance with the provisions of this Law.” 

“The socialist system and policies shall not be practised in the Hong 

Kong Special Administrative Region, and the previous capitalist system 

and way of life shall remain unchanged for 50 years. “ 

“The Hong Kong Special Administrative Region shall protect the right of 

private ownership of property in accordance with law.” 

 The establishment of these Special Administrative Regions is authorised by 
Article 31 of the Constitution of the People’s Republic of China, which states that the 
State may establish SARs when necessary, and that the systems to be instituted in 
them shall be prescribed by law enacted by the National People’s Congress in light of 
the specific conditions. 

 The two SARs of Hong Kong and Macau are responsible for their domestic 
affairs including, but not limited to, the judiciary and courts of last resort, immigration 
and customs, public finance, currencies and extradition. Important cultural effects are 
exemption of the SARs from mainland laws mandating the use of simplified 
characters in publishing and Mandarin in public education and most broadcasting. And, 
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regarding what is the most important point for us, Hong Kong continues its use of 
English common law and Macau continues using the Portuguese civil law system. 

 The principle “one country, two systems”, though enounced in the Joint 
Declaration, has been implemented in Hong Kong via the Basic Law. We are going to 
study the Basic Law in the next sub point. 

 So, this is the situation right now, but the uncertainty regarding 2047 remains: 
what will happen then? As Johannes Chan establishes, “The position after 2047 is 

unclear. No doubt a lot will depend on China’s economic and political development. 

[However] the future of Hong Kong beyond 2047 will have to be resolved much earlier 

than 2047” (Chan, 2011:141). 

 

 2.3.2.- The Hong Kong Basic Law25. 

 The Hong Kong Basic Law is the highest law with practical effect in Hong Kong, 
which sets the framework for Hong Kong’s system of government, its courts, and the 
right and freedoms of its residents, among many other matters. As Gittings 
establishes, “An introductory knowledge of the Hong Kong Basic Law [is] vital for 

anyone who wishes to understand not only Hong Kong’s legal system, but also Hong 

Kong’s way of life and system of government” (Gittings, 2013: 1). 

 Though the Basic Law is often considered as a constitution, it should better be 
considered as a "mini-constitution" (Lo and Chui, 2012: 97), as Hong Kong is not 
actually and independent country.  

 However, the Basic Law operates as a constitution, as is determines the 
political and legal structures of Hong Kong, as we have said above. The Basic Law, 
according to its article 18, is formally a law, which provides a legal frame to the "one 

country, two systems" principle which we have just studied in the previous sub point. 
And, of course, in a similar way to most constitutions, the Basic Law is the "higher 
law", implying that there cannot be any other law in HK that contravene the Basic Law. 

 Most of the biggest controversies in Hong Kong today involve issues first fought 
while the Basic Law was being written between 1985 and 1990, like what form of 
democratization should take or who has the power to interpret the Basic Law.  The 
actual legal status of the Basic Law is that of a statute enacted by the National 
People’s Congress, the highest body of constitutional power in China, but having at 
the heart of the Hong Kong Basic Law the concept of a high degree of autonomy, as we 
established previously.  

                                                           
25 The full text of the Basic Law can be looked up in this link: 

<http://www.basiclaw.gov.hk/en/basiclawtext/> 
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 One of the most important functions of the Hong Kong Basic Law it to set out 
the system of government in Hong Kong. Nearly 40% of its 160 provisions are devoted 
to this subject, but, despite this large number of provisions, there are some important 
points missing from the description of Hong Kong’s system of government, like the 
powers of the Chief Executive: the Basic Law does not go into great detail about its 
powers, who, as the head of the Hong Kong SAR Government, is responsible for 
leading Hong Kong. 

 Regarding the interpretation of the Basic Law, the shadow of the National 
People’s Congress Standing Committee’s power to interpret any part of the Hong Kong 
Basic Law at any time continues to hang over the Hong Kong courts: there is evidence 
to suggest that it was never the intention of the drafters of the Basic Law to confer 
such an unrestricted power of interpretation on the Standing Committee, especially 
the power to determine the meaning of the large parts of the Basic Law which concern 
matters that fall within Hong Kong’s autonomy. However, this is the position that has 
emerged in practice after the Standing Committee’s June 1999 interpretation was 
swiftly accepted by the Court of Final Appeal in the case Lau Kong Yung v Director of 

Immigration.26 That case saw the Court of Final Appeal adopt an even wider view of 
the Standing Committee’s powers than the Standing Committee had, at that time, 
unequivocally asserted for itself. 

 Even if the accepted position now is that there are no legal limits on the 
Standing Committee’s power to interpret the Basic Law, the Standing Committee has 
been very cautious about exercising this power so far, issuing only a handful of 
interpretations during the early years of the Hong Kong SAR and only one of these, in 
2004, regarding the electoral system of Hong Kong, was at the Standing Committee’s 
own initiative.  Besides, the Hong Kong SAR Government also seems to have adopted a 
cautious approach to requesting interpretations from the Standing Committee, 
generally trying to exhaust all other legal avenues first. 

 As we stated before, the Basic Law was the product of a brief window of 
opportunity as China began to emerge from decades of isolation during the early 
1980s. Although promulgated by China in 1990, its contents were effectively decided 
six years earlier in 1984, when the Sino-British Joint Declaration was concluded. In 
return for reluctantly promising to return all of Hong Kong to China on 1 Jul 1997, the 
1984 agreement saw Britain persuade an equally reluctant China to make extremely 
detailed promises about the nature of the “one country, two systems” principle that 
would permit Hong Kong to enjoy at least during 50 years all the advantages that we 
described before, together with a commitment to write these promises into a 
document which would be known as the Hong Kong Basic Law, which works as Hong 
Kong’s Constitution. 

 But, “if negotiating the Joint Declaration was a difficult process, the subsequent 

task of drafting the Hong Kong Basic Law proved even more explosive” (Gittings, 2013: 
18). From disputes over the method for electing the Chief Executive and Legislative 

                                                           
26 (1999) 2 HKCFAR 300. 
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Council to the fierce disputes over who would have the power to interpret the Basic 
Law, most of the controversies that exist nowadays in Hong Kong already arose during 
the drafting of the Basic Law. Ghai reminds us that “Considerable scope was provided 

for the participation of the people of Hong Kong in drafting the Basic Law. […] China 

was anxious that it should be clearly understood that Hong Kong’s autonomy came 

from the Central Authorities, and not from Britain” (Ghai, 1997:57). 

 Analysing all the Basic Law would be meaningless in our thesis, as the study of 
the Basic Law could, per se, occupy the study of several thesis. In fact, the Basic Law is 
taught as a subject in Hong Kong universities under the name Hong Kong 
Constitutional Law27, in the same way that we, in Spain, study “Derecho 
Constitucional”. So, once we have reached this point, we consider that the wisest thing 
to do is to remark the most important parts of the Basic Law, addressing our readers 
to the several books quoted by us, books entirely devoted to this subject. 

 Is it important for us that are drafting a thesis on Property Law and Urban 
Planning, to study the Basic Law? Yes, it is, because the Basic Law is the higher law 
existing in Hong Kong, so it is very important to know, at least, its main features. We 
cannot forget a series of 4 articles which are going to be basic regarding our study of 
Property Law, Construction Law and Urban Planning:  

Article 6  

The Hong Kong Special Administrative Region shall protect the right of private 

ownership of property in accordance with law.  

Article 7  

The land and natural resources within the Hong Kong Special Administrative Region 

shall be State property. The Government of the Hong Kong Special Administrative 

Region shall be responsible for their management, use and development and for their 

lease or grant to individuals, legal persons or organizations for use or development. 

The revenues derived therefrom shall be exclusively at the disposal of the government 

of the Region.  

Article 8  

The laws previously in force in Hong Kong, that is, the common law, rules of equity, 

ordinances, subordinate legislation and customary law shall be maintained, except for 

any that contravene this Law, and subject to any amendment by the legislature of the 

Hong Kong Special Administrative Region. 

  

                                                           
27 Just to provide an example, we attach here the link to the syllabus of the subject Hong Kong 

Constitutional Law, syllabus provided by the Law Society of Hong Kong to pass the exam to become an 

overseas attorney in Hong Kong: 

<http://www.pcea.com.hk/pdf/Syllabus/SylReadingListofHKConstitutionalLaw.pdf> 
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 Yash Ghai considers that “the Basic Law is an unusual instrument, full of irony. 

It is a great compliment from the PRC to Britain, for despite the great resentment by 

China of British rule in Hong Kong, it entrenches the system (in its economic as well as 

political aspects) that Britain established” (Ghai, 1997: 493). 

 Of all the possible points of the Basic Law that we could study, we have chosen 
to study only the fundamental rights and duties of Hong Kong residents and the 
political structure of Hong Kong. 

  2.3.2.1. - Political structure of Hong Kong. 

 As we have said before, the system of government occupies around a 40% of 
the articles of the Basic Law; however, even if many articles are devoted to this 
matter, most of the aspects still remain ambiguous or, at least, not sufficiently 
regulated. Article 43 of the Basic Law establishes that the head and representative of 
the Hong Kong SAR is the Chief Executive, whose attributions are, unfortunately, not 
very well regulated. It must be (art.44) a Chinese citizen of not less than 40 years of 
age who is a permanent resident of Hong Kong, with no right to abode in any foreign 
country, and who has resided in Hong Kong for at least 20 years. 

 Article 45 establishes a principle which is the source of the 2014 Umbrella 
Revolution:  

The Chief Executive of the Hong Kong Special Administrative Region shall be selected by 

election or through consultations held locally and be appointed by the Central People's 

Government.  

 

The method for selecting the Chief Executive shall be specified in the light of the actual 

situation in the Hong Kong Special Administrative Region and in accordance with the 

principle of gradual and orderly progress. The ultimate aim is the selection of the Chief 

Executive by universal suffrage upon nomination by a broadly representative 

nominating committee in accordance with democratic procedures.  

 This is precisely the problem: universal suffrage may be, in theory, the ultimate 
aim, but it does not seem that the Chinese Central Authorities really want to allow it at 
all. As Young ironically states, “Will direct elections for Chief Executive be like choosing 

between a chocolate, chocolate chip and chocolate peanut butter ice-cream cone, or 

choosing between a strawberry, vanilla and rocky road ice-cream cone? (…) If the 

electoral system fails to produce candidates that reflect the different political groups 

and ideologies in the communities, can the system be said to guarantee the free 

expression of the will of the electors?” (Young, 2010:96). 

 In Hong Kong, as in every democratic country, we can talk about the three 
branches of government, being the three: 

• The executive branch: the Government of the Hong Kong SAR 
constitutes the executive authority of the Region (art 59), being the 
Chief Executive (art 43) the head of the Region, and being too the 
highest-ranking official in the Government of Hong Kong. The Chief 
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Executive is elected by a 1200-member Election Committee drawn 
mostly from the voters in the functional constituencies but also from 
religious organizations and municipal and central government bodies. 
The Executive Council, the top policy organ of the executive 
government that advises on policy matters, is entirely appointed by the 
Chief Executive. 

Article 63 establishes the powers and functions of the Government of 
Hong Kong, being the next ones: 

(1) To formulate and implement policies; 
(2) To conduct administrative affairs; 
(3) To conduct external affairs as authorised by the Central People's 

Government under this Law; 
(4) To draw up and introduce budgets and final accounts; 
(5) To draft and introduce bills, motions and subordinate legislation; 
and 
(6) To designate officials to sit in on the meetings of the Legislative 
Council and to speak on behalf of the government. 

• The legislative branch: this branch is obviously very interesting for us. In 
accordance with article 26 of the Basic Law, permanent residents of 
Hong Kong are eligible to vote in direct elections for the 35 seats 
representing geographical constituencies and 5 seats from a functional 
constituency in the 70-seat, unicameral Legislative Council (LegCo). The 
franchise for the other 30 seats is limited to about 230,000 voters in the 
other functional constituencies (mainly composed of business and 
professional sectors). 

As article 66 establishes, the Legislative Council is the legislature of the 
Region, having this Council the next powers and functions (art.73): 

(1) To enact, amend or repeal laws in accordance with the provisions of 
this Law and legal procedures;  

(2) To examine and approve budgets introduced by the government;  
(3) To approve taxation and public expenditure; 
(4) To receive and debate the policy addresses of the Chief Executive; 
(5) To raise questions on the work of the government;  
(6) To debate any issue concerning public interests;  
(7) To endorse the appointment and removal of the judges of the Court 

of Final Appeal and the Chief Judge of the High Court;  
(8) To receive and handle complaints from Hong Kong residents; 
(9) If a motion initiated jointly by one-fourth of all the members of the 

Legislative Council charges the Chief Executive with serious breach 
of law or dereliction of duty and if he or she refuses to resign, the 
Council may, after passing a motion for investigation, give a 
mandate to the Chief Justice of the Court of Final Appeal to form 
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and chair an independent investigation committee. The committee 
shall be responsible for carrying out the investigation and reporting 
its findings to the Council. If the committee considers the evidence 
sufficient to substantiate such charges, the Council may pass a 
motion of impeachment by a two-thirds majority of all its members 
and report it to the Central People’s Government for decision; and  

(10) To summon, as required when exercising the above-mentioned 
powers and functions, persons concerned to testify or give evidence. 

• The judicial branch: We will analyze this point much more deeply in 
point 3.4 of this thesis. For now, it suffice to say that the Judiciary 
consists of a series of courts (art.80), of which the court of final 
adjudication is the Court of Final Appeal (art.82). While Hong Kong 
retains the common law system (art.84), the Standing Committee of the 
National People's Congress of China has the power of final 
interpretation of national laws affecting Hong Kong, including the Basic 
Law, and its opinions are therefore binding on Hong Kong courts on a 
prospective basis. 

 

 

  2.3.2.2. - Fundamental rights and duties. 

 Provisions on rights and freedoms are spread throughout the Basic Law, within 
the context of some General Principles. One of the General Principles states that the 
Hong Kong SAR “shall safeguard the rights and freedoms of the residents of the Hong 

Kong Special Administrative Region and of other persons in the Region in accordance 

with the law” (art.4), while another, as we already said before, guarantees the right of 
private ownership and property in accordance with the law (art.6). General Principles 
also preserve the capitalist system and way of life in Hong Kong (art.5) and provide for 
the continuation of the common law and Hong Kong’s legislation, which are an 
important source of rights and freedoms (art.8). 

 But the main substantive provisions on rights and freedoms are contained in 
Chapter III, except the right of property and of the ownership of enterprises, which 
appears in Chapter V (Economy) while the presumption of innocence and the right to 
trial by jury appear in Chapter IV Section 4 (The Judiciary). 

 However, Ghai considers that “there is no doubt that in terms of drafting, 

Chapter III is the least satisfactory part of the Basic Law. [It] has been suggested that 

this may have resulted from the lack of adequate representation of persons trained in 

the common law in the sub-committee on human rights or its staff. In contrast to Hong 

Kong’s Basic Law, the rights provisions in the Macau Basic Law are elegant and 

comprehensive” (Ghai, 1997:424). 
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 We will develop this matter more extensively in point 3.1 (“Rule of Law”), 
where we will study the fundamental rights and duties in Hong Kong and how the 
rule of law is protected there. For now, we consider that it suffices to quote which are 
the fundamental rights and duties protected by the Basic Law, list that we will study 
again very soon:  

• the HKSAR government safeguards the rights and freedoms of persons in Hong 
Kong (arts 4, 38); 

• equality of all Hong Kong residents before the law (art.25). 

• right to vote and stand for election, in accordance with law, by all permanent 
residents of Hong Kong (art.26). 

• freedom of speech, of association and assembly, of procession and of 
demonstration (art 27); 

• freedom of the person, freedom from torture, etc (art 28); 

• privacy of the home, of the physical person and of communications (arts 28, 29, 
30); 

• freedom of communication and freedom of movement (arts 30, 31); 

• freedom of conscience and freedom of religion (art 32); 

• freedom of choice of occupation (art 33); 

• freedom to engage in academic research and cultural activities (art 34); 

• right to confidential legal advice, access to the courts and choice of lawyers for 
protection of their lawful rights (art.35); 

• right to social welfare (art 36); 

• freedom of marriage (art 37);  

• application of the International Covenant on Civil and Political Rights, the 
International Covenant on Economic, Social and Cultural Rights and 
international labour conventions in Hong Kong (art 39); and 

• right of individuals and legal persons to the acquisition, use, disposal and 
inheritance of property and their right to compensation for lawful deprivation 
of their property (art.105). 

However, “although the Basic Law has several provisions on social, economic and 

cultural rights, they are formulated either in broad terms or so as to give directions and 

guidelines to public authorities (in which case they are not so much rights but policy 

directives).” (Ghai, 1997:443). 

 

2.4.-  2047: the end of the 50 years of autonomy after the unification? 

Article 5 of the Basic Law establishes that the socialist system and policies will 
not be practised in Hong Kong, and that the previous capitalist system (and way of life) 
will remain unchanged for 50 years since 1997. Therefore, 2047 is a very important 
date for Hong Kong and for Hong Kong people, probably in the same way as 1997 was 
a very important date. What will happen to Hong Kong after 2047? It remains a 
mystery: we could think, on the one hand, that China will allow the capitalist system to 
continue in Hong Kong, let’s say for another 50 years, thus maintaining the status quo 
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that has proven so useful for China so far. On the other hand, there are reasons too to 
think that, considering that China is potentiating so much Shanghai and other regions, 
they will absorb Hong Kong into China abolishing its privileges (we should not forget 
how uncomfortable it is for China to have a region inside its country in which people 
enjoy an important amount of freedoms and rights that Chinese nationals do not). 

 2047 represents a concern, because, as 2047 approaches, more questions 
concerning what will happen to Hong Kong are expected to emerge. For some authors, 
the answer is quite simple: “one country, two systems” should be seen as a transitory 
arrangement with an expiry date- June 30, 2047. This is the view defended by authors 
like Kenneth Chan. According to this view, the special treatment of Hong Kong is a 
temporary measure to ease the territory’s reintegration back into China. Once this 
process is complete, it will not be necessary to treat the city differently from any other 
part in the country.  

 However, other authors, like the previously quoted Johannes Chan, adopt a 
more nuanced point of view: he states that “it is unclear whether the ultimate goal is 

to retain two equally thriving but different systems, or whether it is to assimilate Hong 

Kong into the mainland politically, legally, culturally and ideologically”  (Chan, 2002: 
116).  Chan’s view raises the questions on whether the two systems will even remain 
different in the long term, as the differences between the capitalist system practised in 
Hong Kong and the socialist system as now practised in China have already narrowed 
greatly in the quarter century since China and Britain agreed the one country, two 
systems formula for Hong Kong in 1984. If this trend continues, there may be even 
fewer differences between the two systems by the time June 30, 2047 arrives. 

 In the most optimistic scenario, even if China has become a liberal democracy 
by June 30, 2047, practising the rule of law and respect for human rights, the issue of 
the future of Hong Kong’s special privileges would remain. For the pessimists such as 
Kenneth Chan, these special privileges will automatically end together with all aspects 
of one country, two systems after the fifty-year period expires on June 30, 2047. Other 
scholars, however, take a more optimistic view. Benny Tai, for example, suggests “it is 

legally possible for the constitutional game of Hong Kong to continue to operate under 

the Basic Law after 2047” (Tai, 2007: 577). 

 The author of the main article we have followed, Gittings, states that in his 
opinion Tai’s view is the most correct one: “while the importance of June 30, 2047 to 

Hong Kong’s future should not be dismissed, it should not be exaggerated (…).Much [of 

the changes] will most likely depend on decisions that have yet to be made by future 

generations of Chinese leaders in coming decades, balancing the advantages and 

disadvantages of maintaining or changing Hong Kong’s present system” (Gittings, 
2011: 17). As the author reminds us, before July 1, 1997, there were many apocalyptic 
forecasts of the radical changes that were expected to occur in Hong Kong after 
China’s resumption of sovereignty, but these changes failed to materialise, and July 1, 
1997 implied a high degree of continuity,  especially regarding Hong Kong’s legal 
system. Instead, change has been a gradual process, so Gittings concludes “although it 
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is far too early to be certain, there is no reason necessarily to expect 2047 to be any 

different” (Gittings, 2011:18). 

  

 In our opinion, Gittings’ point of view is probably the most correct one. We 
consider that there could be two very different scenarios in 2047: 

• The first one: China has finally managed to reduce Hong Kong’s 
importance by promoting other cities like Shanghai. In this case, as 
China will not need Hong Kong to continue being “the gateway to 

China”, China will assimilate Hong Kong and make it become another 
city/region under its socialist system. This option is highly unlikely. 

 

• The second one, and the most likely one in our opinion: that China 
realizes that, even if Hong Kong may have lost some of its importance, it 
is still very important for them to maintain Hong Kong’s advantages, as 
these advantages are beneficial for all the PRC of China (it means, 
therefore, extending the autonomy, let’s say for example for another 50 
years).  

It is impossible to forecast the future, but, according to the past and also to the 
high pragmatism of Chinese people, we are inclined to consider that Hong Kong will 
probably enjoy its autonomy during much more years that the 30-odd years remaining 
until 2047. So we could be included inside the “most optimistic” scholars, as Gittings 
classified them.  As Patten stated regarding free market and to criticize China, “There 

are still principles, ideas and ideals, hard as flint and clear as crystal. They are the 

principles of Adam Smith and Karl Popper, of Tocqueville, Burke and Mill, the principles 

that uphold political freedom and economic liberty, the principles that helped create 

and sustain open plural societies (…) Those are the principles that we must hold on to 

and fight for, East and West, even when the barbarians appear to have melted away 

from the city’s walls, because we know from all history that the barbarians always, 

always return” (Patten, 1998: 292). 

 

 

 We have so far studied the history of Hong Kong and also, briefly, its Politics. In 
the next point, Point 3, we are going to study how the legal system of Hong Kong 
works, as this is a legal thesis. Then, if we are studying Law, why did we spend almost 
fifty pages talking about Hong Kong’s history? The answer is simple: understanding 
Hong Kong’s last 150 years is basic in order to understand its present (and also its 
future). If we do not know how and when Hong Kong became British, we would not 
understand why it ceased to be British and it was returned to China. If we do not 
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understand how and why the population of Hong Kong grew in such a dramatic way as 
it did, we would not understand why Hong Kong Urbanism is what it is today, and so 
on. History is not a relic in a museum, is the key to understand why we are where we 
are today and why we will be where we will be tomorrow.  

 For example, as we stated at the beginning of this point, the way in which land 
is alienated has not changed much since the first land sales, which took place in 1841: 
in that case, a Land Officer was appointed to deal with the sales. Nowadays, the 
system of disposal of Government land in Hong Kong is pretty much the same, with the 
exception that, from 1960 onwards, the system of Government leases was replaced by 
that of the Conditions of Grant, as we will see. This is key to understand Hong Kong 
nowadays. 
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3.-  An Introduction to the Hong Kong Legal System. 

 In this point, we are going to study the legal system of Hong Kong, starting with 
the analysis of the Rule of Law in first place, as this concept is basic, and studying 
onwards the Sources of Law in Hong Kong, its Judiciary, its Court System and how 
Arbitration works. In the end, we are going to analyze how the Legal System in China 
differs from the one in Hong Kong, but also how it interferes in some aspects; the 
object of this study is not because Chinese Law is important to us regarding Hong Kong 
Property and Construction Law, but mainly because giving an overview of Chinese Law 
will allow us to see how much it differs in all its aspects from the legal system existing 
in Hong Kong. 

 As we stated in the previous point, and, as we will see throughout this point, 
Hong Kong is a Special Administrative Region of the People's Republic of China (one of 
the two SARs exiting in China, the other being Macau); this is so as a consequence of 
the practical application of the "one country, two systems" principle, which, among 
other questions, gives Hong Kong an independent and autonomous legal system (as 
stated in Basic Law art.18, but there are some minor subjects in which there may be 
interferences from Beijing), based on English common law but supplemented by local 
legislation. 

3.1.- The rule of law. 

 The term "rule of law"28 is a complex notion, fundamental to any legal system. 
Raz sets out the main characteristics of the formalist theories of the concept "rule of 
law" (Raz, 1977:93), which we will describe in our own words : 

• All laws should be prospective, open and clear. 

• Laws should be relatively stable. 

• The making of particular laws should be guided by open, stable, clear and 
general rules.  

• There must be an independent judiciary, so that the courts will adjudicate cases 
in accordance with the law only and not be imposed by political parties. 

• The principles of procedural fairness (natural justice) must be observed (open 
and public hearings, right to a fair trial...) 

• The courts should have powers of review to ensure the compliance with the 
constitutional requirements of the state. 

• The courts should be easily accessible. 

• The discretion of crime-preventing agencies should not be so wide that the law 
can be subverted and perverted. 

 Raz considers that these principles are not meant to be exhaustive, so other 
principles could be added to this list. 

                                                           
28 This concept could be translated into Spanish as "Estado de Derecho". 
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 On the other hand, there also exist the substantive theories of the concept 
"rule of law", which advocate the need of a broader notion of this concept due to the 
limitations of the formalist theories in protecting against despotic and bad rule. 

 Under these theories, compliance with the rule of law means that there must 
be compliance with the requirements set out under the formalist theories, but that 
there must also be restrictions on the substantive content of laws, according to 
substantive justice besides the formal justice. 

 Some theorists, like Tamanaha, have considered that the need for law to 
uphold democracy and to protect fundamental rights of the individual should be  
substantive requirements of the rule of law, even if they are not:  "One reason to be 

wary of the rule of law follows from the preceding discussion that the rule of law does 

not, in itself require democracy, respect for human rights, or any particular content in 

the law. Developing the rule of law does not insure that the law or legal system is good 

or deserves obedience.(...) It is important to remember that the rule of law is necessary 

but not sufficient to a fair and just legal system." (Tamanaha, 2004:17). 

 But subjectivist theories (even if they carry on the praiseworthy assignment of 
incorporating some basic criteria like justice or democracy to the content of the law) 
lead to a great uncertainty as there are many theories on what justice is, as maybe 
what we understand as justice in Spain is not what is usually understood as justice in 
Saudi Arabia, for example.  It is not our objective to analyze deeply all these formalist 
and substantive theories, as, even if this is very interesting, would derive us from the 
core of our thesis. 

 So, how is the rule of law organized in Hong Kong? When applied to Hong 
Kong, it is considered that "the rule of law is one of the important legacies of British 

rule in Hong Kong" (Lo and Chui, 2010: 71). The rule of law, at least in the formalist 
sense, had generally been established in Hong Kong under British rule. 

 The first step was the enactment of the Bill of Rights Ordinance in 1991 
accompanied to the Letters Patent requiring ordinances to comply with the 
International Covenant on Civil and Political Rights, still under the British rule, but the 
current cornerstone of the rule of law in Hong Kong is the Basic Law, which we 
already studied in point 2.3.3 and will analyze again mainly from its legal perspective  
in point 3.2.1. 

 The return of sovereignty over Hong Kong to China in 1997 gave birth to a great 
concern29 regarding whether the rule of law would be or not upheld following the 
handover (especially after the Tiananmen massacre in 1989). 

                                                           
29 This concern was not only academic but also popular. A good part of Hong Kong's population was 

concerned on this. Some examples of this concern in the popular culture are the film The Chinese Box 

(1997), directed by Wayne Wang, starring Jeremy Irons and Gong Li, and also the book in which the film 

is slightly inspired: Kowloon Tong (1997), by Paul Theroux, Hamish Hamilton Editors.  
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 This is why, since 1997, the rule of law has been the focus of considerable 
attention in Hong Kong and for the international community. Any perceived threats to 
the integrity of Hong Kong's legal system have been strongly debated and analyzed. 
Wang and Zhu consider that "People in Hong Kong believe that the rule of law is the 

guarantee for the success of Hong Kong's capitalist system and the prosperity of the 

prosperity" (Wang and Zhu, 1999: 921). 

 So, the rule of law refers to some of the fundamental principles of law that 
govern the way in which power is exercised in Hong Kong.  As the Basic Law can be 
considered as a "mini-constitution", it becomes necessary to examine the extent to 
which the Basic Law ensures that the rule of law is maintained in Hong Kong: 

• the continued application of laws previously in force in Hong Kong (arts 8. 18); 

• the obligation of persons to comply with the law (art 42, for example); 

• government power to be exercised in accordance with the Basic Law or in 
accordance with the law (for example, arts 11, 16, 39, 110, 114); 

• the equality of Hong Kong residents before the law (art 25); 

• an independent judiciary (art 19, 80-93); 

• access to confidential legal advice and access to the courts (art 35). 

Furthermore, the Basic Law protects fundamental rights and freedoms:  

• the HKSAR government to safeguard the rights and freedoms of persons in 
Hong Kong (arts 4, 38); 

• freedom of speech, of association and assembly, of procession and of 
demonstration (art 27); 

• freedom of the person, freedom from torture, etc (art 28); 

• privacy of the home, of the physical person and of communications (arts 28, 29, 
30); 

• freedom of communication and freedom of movement (arts 30, 31); 

• freedom of conscience and freedom of religion (art 32); 

• freedom of choice of occupation (art 33); 

• freedom to engage in academic research and cultural activities (art 34); 

• right to social welfare (art 36); 

• freedom of marriage (art 37); and 

• application of the International Covenant on Civil and Political Rights, the 
International Covenant on Economic, Social and Cultural Rights and 
international labour conventions in Hong Kong (art 39). 

 It must be noted that most of these rights and freedoms are not protected in 
Mainland China, but they are in Hong Kong; one of the most known cases is that of the 
freedom of expression, inexistent in Mainland China but basic in Hong Kong (for 
example, in front of every Hong Kong Police Station we can find Falun Gong members 
demonstrating, criticizing their prosecution from part of the Chinese authorities, which 
consider this movement as a "satanic organization"). 
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 The courts have therefore accepted that the rule of law underpins the 
constitutional order in Hong Kong30. 

 However, as we will analyze in some of the following points, there are 
limitations to the Basic Law protecting the rule of law in Hong Kong, such as: 

• Art 158 of the Basic Law, which is reviewed in point 3.4.1 of this thesis, states 
that the NPCSC in Beijing has the final power of interpretation (in certain cases) 
of the Basic Law. 

• Hong Kong courts might not have the power to review acts of the NPCSC that 
are purportedly done pursuant to the Basic Law. 

• As a piece of legislation of the NPCSC, the Basic Law can be consequently 
amended or repealed by the NPCSC (art.159 of the Basic Law) 

 Despite the limitations in the Basic Law, the worst fears for the rule of law in 
Hong Kong have not been realised, but the Hong Kong Government has been mired in 
various controversies since 1997 which reveal that the fear for the rule of law in 
Hong Kong is not just theoretical. Maybe the most important test of Hong Kong's rule 
of law since 1997 has been the NPCSC interpretations of the Basic Law. 

 Of all the interpretations carried out by the NPCSC, probably the most polemic 
took place in 2004, when the NPCSC, on its own initiative, interpreted Annex I, art 7, 
and Annex II, art III, in relation to universal suffrage and the election of the Chief 
Executive and the members of the Legislative Council in 2007/2008.  

 Following the public support for the introduction of universal suffrage in 
2007/2008, the NPCSC made a determination in relation to arts 45 and 68 of the Basic 
Law, stating that the ultimate aim is suffrage, but without specifying the process. 

 Behind this interpretation of the Basic Law carried out in 2007 lies, in fact, the 
source of the 2014 pro-democracy protests in Hong Kong: this  2007 decision by the 
Standing Committee opened the possibility of selecting the Chief Executive via 
universal suffrage in the 2017 Chief Executive election, and the first round of 
consultations to implement the needed electoral reforms ran for five months in early 
2014. Chief Executive CY Leung then, per procedure, submitted a report to the 
Standing Committee inviting them to deliberate whether it was necessary to amend 
the method of selection of the Chief Executive.31  

 On 31 August 2014, the tenth session of the Standing Committee in the 

twelfth National People's Congress  set limits for the 2016 Legislative Council 

election and 2017 Chief Executive election. While notionally allowing for universal 

suffrage, the decision imposed the standard that "the Chief Executive shall be a person 

                                                           
30 Leung Kwok Hung v HKSAR (2005) 8 HKCFAR 229, [2005] HKLRD 164 (CFA); Koo Sze Yiu v Chief 

Executive of the HKSAR (2006) 9 HKCFAR 441, [2006] 3 HKLRD 455 (CFA). 

31 <http://www.info.gov.hk/gia/general/201312/04/P201312040525.htm> 
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who loves the country and loves Hong Kong," (sic) and stipulated "the method for 

selecting the Chief Executive by universal suffrage must provide corresponding 

institutional safeguards for this purpose". The decision stated that for the 2017 Chief 

Executive election, a nominating committee, mirroring the present 1200-

member Election Committee be formed to nominate two to three candidates, each of 

whom must receive the support of more than half of the members of the nominating 

committee. After popular election of one of the nominated candidates, the Chief 

Executive-elect "will have to be appointed by the Central People's Government." The 

process of forming the 2016 Legislative Council would be unchanged, but following the 

new process for the election of the Chief Executive, a new system to elect the 

Legislative Council via universal suffrage would be developed with the approval of 

Beijing.  

 Pro-democracy advocates viewed the decision as a betrayal of the principle of 

"one person, one vote" in that candidates deemed unsuitable by the Beijing 

authorities would have been pre-emptively screened out by the mechanism. This was 

the origin of the demonstrations. 

 To sum up, even if we take into consideration all the lacks and all the Beijing 

interferences, we can still conclude that rule of law  in Hong Kong is still very strong, 

as it was under the British rule;  however, how will it evolve in the next years? It is 

difficult to forecast, but we personally consider that rule of law in Hong Kong will be 

deeply affected by Beijing as 2047 gets closer.  

 

 To see how the rule of law is implemented in Hong Kong, it becomes important 

to see the Administrative organization of the Hong Kong SAR. The next figure shows 

us the organisation of the Government of Hong Kong (but we are not going to analyze 

it thoroughly, as its analysis would be useless for the purpose of our thesis): 
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FIGURE NUMBER 21: Organisation of the Government of Hong Kong. Source: Hong Kong Government 
(2012). 
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3.2.- Sources of law in Hong Kong. 

 Hong Kong law is comprised mainly of statute law (the Basic Law and 
legislation enacted by the Legislative Council) and common law (judgements rendered 
by the courts), as it is set out under the Basic Law. As Peter Wesley Smith states, "Hong 

Kong presents the intriguing picture of a common law system operating within an alien 

framework" (Wesley Smith, 2004: 465). 

 3.2.1.- The Basic Law of Hong Kong. 

 As we have explained in point 2.3.3., the Basic Law is akin to a constitution for 
the HKSAR; it came into effect on July 1 1997 upon the transfer of sovereignty over 
Hong Kong to China from the British. Though the Basic Law is often considered as a 
constitution, it should better be considered as a "mini-constitution" (Lo and Chui, 
2012: 97), as Hong Kong is not actually and independent country.  

 Nevertheless, the Basic Law operates as a constitution, as is determines the 
political and legal structures of Hong Kong. The Basic Law, according to its article 18, is 
formally a law, which provides a legal frame to the "one country, two systems" 
principle. And, of course, in a similar way to most constitutions, the Basic Law is the 
"higher law", implying that there cannot be any other law in HK that contravene the 
Basic Law. 

 The Basic Law states in its article 2 that Hong Kong will enjoy a high degree of 
autonomy with its own political, economic and legal system (independent and 
different in many aspects from the systems of the mainland), though Hong Kong is 
specifically recognized as a part of the People's Republic of China (art.1). 

 Articles 8 and 18 prescribe which are the laws in force in Hong Kong.  So, article 
18 establishes four categories of law in Hong Kong: 

 i) the Basic Law. 

 ii) the laws previously in force in Hong Kong under art. 8. 

 iii) laws enacted by the legislature of the HKSAR; and 

 iv) certain national laws of the PRC. 

The statement "laws previously in force in Hong Kong" makes reference  to those laws 

in force before the transfer of sovereignty over Hong Kong in 1997. These are, 

according to art.8, “(...) the common law, rules of  equity, ordinances, subordinate 

legislation and customary law [which] shall be maintained, except for any contravene 

this Law, and subject to any amendment by the legislature  of Hong Kong Special 

Administrative Region.” 
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 In consequence, article 8 covers three categories: judge-made law (common 

law and equity), legislation and also customary Chinese law. 

 Therefore, article 8 is a very important article as it preserves the pre-existing 

laws which applied in Hong Kong before the handover in 1997, and helps to preserve 

the legal system of Hong Kong as a separate legal system under the "once country, two 

systems" principle. 

 

 3.2.2.- Legislation. 

 Legislation has the status of law in Hong Kong by reason of Basic Law arts 8 and 
18. Legislation created by or under the authority of the Legislative Council (usually 
referred to as LegCo) after 1 July 1997 forms part of the law pursuant to art 18. 
Ordinances and subsidiary legislation in existence as at 30 June 1997 continue to be 
part of the law in Hong Kong pursuant to the combined operation of arts 8 and 18. 

 However, art 8 does not include English statutes and prerogative instruments 
which applied in Hong Kong, but as much of the content of those laws was necessary 
in the legal system of Hong Kong after 1 July 1997, a process of localisation of the 
English statutes took place. 

 Besides, art 8 establishes that any prior laws that contravene the Basic Law 
would not be maintained, so a process for adapt the previous laws to the Basic Law 
had to take place. The enactment of the Adaptation of Laws (Courts and Tribunals) 
Ordinance in 1998 is an example of this process. 

 Legislation or statute law refers to law made under the authority of the 
legislature, and is divided into two categories: (1) primary legislation and (2) 
delegated or subsidiary legislation. 

 i) Primary legislation refers to statutes; in Hong Kong, statutes are the 
 ordinances enacted by the Legislative Council (which is, as we have already 
 seen, the legislature of the HKSAR), according to the art. 66 of the Basic Law. 

 In England, primary legislation is composed by those statutes known as Acts 
 created by the assent of the Crown in the Parliament. However, statutes made 
 by the governments of the British colonies were often in the form of 
 ordinances. So, under the colonial rule, the local legislature was given the 
 power to enact laws in the form of ordinances. This terminology has not been 
 changed after the handover in 1997, as a consequence the legislation of Hong 
 Kong is composed by Ordinances and not by Acts, as in England. 

 ii) Delegated or subsidiary legislation refers to legislation which is made by 
 some authority who has been given power by the legislature to make such 
 legislation.  An ordinance enacted by the LegCo might contain a section giving a 
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 certain government body the power to make subsidiary legislation. Regulations 
 and rules are examples of subsidiary legislation, and are commonly used 
 in order to deal with matters of detail in the practical implementation of the 
 general provisions of an ordinance. 

 Inside the title "legislation", we should also include consolidating statutes and 
codifying statutes. A consolidating statute is one which bring together provisions 
previously contained in different pieces of legislation, while codifying statutes are 
those which draw together the whole of the law in the particular subject and area and 
which are intended to comprehensively set out the law in that area. The code might be 
based on existing statutory law or common law principles.  Consequently, where a 
particular area of law  has been codified in this way, it would not be necessary to refer 
back to previous statements of the law set out in statutes before the beginning of the 
codifying statute.32 

 As all the legislation must be consistent with the Basic Law, according to its 
articles 8 and 11, when an ordinance is enacted the NPCSC (Standing Committee of the 
National People's Congress) has the power to invalidate the ordinance where it 
considers the ordinance is not in conformity with the Basic Law regarding affairs within 
responsibility of the central authorities or regarding the relationships Beijing- Hong 
Kong; in the rest of cases, the courts of Hong Kong are the ones who have the power 
to declare any part of an ordinance as contrary to the Basic Law33. 

 Regarding the language of the law,  article 9 of the Basic Law provides that "In 

addition to the Chinese language, English may also be used as an official language by 

the executive authorities, legislature and judiciary of the Hong Kong Special 

Administrative Region." Therefore,  both Chinese and English are the language of the 
law.  All legislation in Hong Kong is enacted in both Chinese and English, and both 
versions are accorded equal status. Besides, every court is enabled, according to art.5 
of the Official Languages Ordinance,  to use either or both of the official languages in 
any proceeding, to enable a party or his legal representatives to use either or both 
the official languages, and to provide the decision in English or Chinese. However, 
when it comes to the principles of common law, those are to be found only in English, 
as English is the language in which  those judgements have been exclusively delivered 
over the years. 

 Though an ordinance may be enacted or subsidiary legislation made, that piece 
of legislation does not have legal effect until it has commenced operation. The 
ordinance (or subsidiary legislation) itself will often specify the date of 
commencement. If there is no such provision, the date of commencement is the day 

                                                           
32 See, among others, Bank of England v Vagliano Brothers [1891] AC 107. 

33 Ng Ja Ling v Director of Immigration  (1999) 2 HKCFAR 4, [1999] 1 HKLRD 315. 
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on which the ordinance or subsidiary legislation is published in the Government 

Gazette, according to the Interpretation and General Clauses Ordinance s 20  (2) (a)34. 

 Legislation can be amended, for example in those cases in which it has not 
worked well in the form originally enacted. Ordinances can be amended by a 
subsequent ordinance that is enacted, and subsidiary legislation can be amended 
either by the person with the power to make the subsidiary legislation on the first 
place or by a subsequent ordinance that is enacted, according to the Interpretation 
and General Clauses Ordinance ss 28 (1) (c), 37 A. 

 Besides, legislation may also be repealed if it is desirable to do away with an 
entire piece of legislation (for example, when the legislation is old and out of date). An 
ordinance can be repealed by a subsequent ordinance that is enacted, and subsidiary 
legislation may be repealed by the person with the power to make the subsidiary 
legislation in the first place or by a later ordinance, according to the Interpretation and 
General Clauses Ordinance ss 28 (1) (c), 37A. 

 A piece of legislation can itself provide that it will expire or lapse on a particular 
date. Such provisions contained in the legislation are usually referred to as sunset 
clauses. Its effect is that the piece of legislation will expire and no longer have legal 
effect. A sunset clause will usually be included where it is anticipated that the 
legislation will have served its purpose and no longer be useful by a certain date. 

 3.2.3.- Case Law and Common Law. 

 Case law refers to "the law as set out in written judgements handed down by 

the courts following the conclusion of cases adjudicated upon the courts" (Lo and Chui, 
2012:107); judicial pronouncements of legal rules and principles  form part of the law 
in common law jurisdictions, like Hong Kong, according to the doctrine of precedent. 

 The doctrine of judicial precedent (or stare decisis - 'keep to what has been 
decided previously') is a fundamental aspect of the common law, as judges decide 
cases in accordance with decisions handed by the courts in prior cases.  

 The famous American judge Oliver Wendell Holmes35 affirmed: "The life of the 

Law has not been logic; it has been experience" (Wendell Holmes, 1881:1). 

                                                           
34 The Interpretation and General Clauses Ordinance is an important law which must be taken into 

consideration, because, as art 1 quotes, its goal is "To consolidate and amend the law relating to the 

construction, application and interpretation of laws, to make general provisions with regard thereto, to 

define terms and expressions used in laws and public documents, to make general provision with regard 

to public officers, public contracts and civil and criminal proceedings and for purposes and for matters 

incidental thereto or connected therewith." 

<http://www.legislation.gov.hk/blis_pdf.nsf/6799165D2FEE3FA94825755E0033E532/7E1823437DE72C

85482575EE0029C36A/$FILE/CAP_1_e_b5.pdf> 

35 Oliver Wendell Holmes, Jr. (1841-1935), was American jurist who served as an Associate Justice of 

the Supreme Court of the United States from 1902 to 1932, and as Acting Chief Justice of the United 
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 A case is a precedent for a legal principle set out in the court's judgement, 
which would be followed or applied in later cases where the same or similar issue 
arises. In most legal systems, like is the case of the Spanish law, courts do indeed look 
at previous decisions and would probably decide cases in a similar way, but courts are 
not bound by those previous decisions.  

 However, in a common law system in the English tradition,  a strict doctrine of 
precedent is applied such that the decisions of superior courts lay down 
authoritatively what the law is, ad so judges in later cases are bound by those 
previous decisions.  The decisions on points of law by the courts are themselves a 
source of law, so judges in later cases must follow those principles as laid down by 
the courts.  

 On the other hand, in civil law systems like the Spanish one, courts do not lay 
down the law as such, so their decisions do not strictly bind later courts, applying the 
courts the law as set out in the codes, simply having to resort to previous decisions of 
the courts as a guidance on application of the law as set out in the codes. 

 While the doctrine of precedent requires courts to decide in accordance with 
principles set out in previous cases, the doctrine only applies in relation to a specific 
hierarchy of courts that exists in a particular legal system. Different jurisdictions will 
have their own hierarchy of courts, and the decisions in a  particular hierarchy or 
jurisdiction are not strictly binding on a court of a different hierarchy or 
jurisdiction36. For example, a Hong Kong court is not bound by the decision of a New 
Zealand court, even though both courts are applying common law, as New Zealand 
courts exist in a different jurisdiction and hierarchy from the courts in Hong Kong. 

                                                                                                                                                                          
States January–February 1930. Holmes' most famous work, which is the one that we have just quoted, 

The Common Law, was published in 1881, and grew out of a series of twelve lectures he was invited to 

pronounce, in which he explained the fundaments of American law. Holmes questioned the historical 

underpinnings of much of Anglo-American jurisprudence. 

36 However, as we will analyze below, article 84 of the Basic Law provides that the Hong Kong courts 

may refer to case precedents from other countries under common law jurisdictions.  

English courts might also cite judgments from countries that share the English common law tradition.  

And, since the late 20th century, the concept of a U.S. court considering foreign law or precedent has 

been considered controversial by some parties. The Supreme Court splits on this issue in Atkins v. 

Virginia, where the majority cited as part of their reasoning the fact that the European Union forbids the 

death penalty. But, Chief Justice Rehnquist opposed the "Court's decision to place weight on foreign 

laws."  

Within the federal legal systems of several common-law countries, and most especially the United 

States, it is relatively common for the distinct lower-level judicial systems (e.g. state courts in the United 

States and Australia, provincial courts in Canada) to regard the decisions of other jurisdictions within the 

same country as persuasive precedent.  
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 Another feature of the hierarchy of courts  which affect how the doctrine of 
precedent applies is that while lower courts are bound by the decisions of courts 
higher up in the hierarchy, a higher court is not bound by the decisions of lower 
courts (we will analyze the Courts System and its hierarchy in the next point of this 
thesis, the point 3.3).  

 The requirement for lower courts to follow the decisions of higher courts in the 
same hierarchy is sometimes referred to as vertical stare decisis. 

 As for decisions of courts at the same level or standing in the hierarchy (i.e., 
courts of co-ordinate jurisdiction), the doctrine of precedent could require that earlier 
decisions of the courts bind later decisions of the same court or another court of equal 
standing. This aspect of the doctrine is usually referred to as horizontal stare decisis. 

 The doctrine of precedents only applies in relation to decisions of courts on 
legal principles, while decisions on facts do not bind later cases.  The main rationale 
for the doctrine of precedent is that it provides certainty and consistency in the law. 
In civil law systems, like Spain, the existence of code may provide sufficient certainty 
to the law without the need for a doctrine of stare decisis. However, under a common 
law system, where much of the law is not sourced by statutes but from judgements of 
the courts, a doctrine of precedent is highly necessary to ensure that the different 
courts are not saying different things at different times as to what precisely the law is. 

 The difficulty of analysing ration from a judgement lies in the judges expressing 
the principle too widely or too narrowly. But it is currently considered that the ratio 

decidendi of a case is what it is determined by a court in a later case. This objective 
approach towards finding the ratio of a case makes it possible for a judge in later cases 
to evaluate to the status of obiter statement. But what the ratio is, is a matter of 
analysis, judgement and argument. 

 Nevertheless, although a court may prima facie be bound by the earlier 
decisions of another court (pursuant the principles of horizontal and vertical stare 

decisis seen before), there are various options for the court to legitimately decline to 
follow the earlier decision. These are some of the options: 

• Where the proposition of law set out in a judgement was simply assumed to be 
correct by the court, there not having been any argument before the court on 
the point.37 

• Where the proposition of law was given by way of obiter and does not form 
part of the ratio of the case. 

• Where the decision is inconsistent with legislation that has been subsequently 
enacted.38 

• Where it is clear that the court in the previously decision had wrongly 
interpreted the plain words of a statute.39 So, if there is a conflict between the 

                                                           
37 Attorney General v Sham Chuen [1986] HKLR 365. 

38 For example Secretary for Justice v Wong Sau Fong [1998] 3 HKC 544. 
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meaning of a statute and a prior court's interpretation of the statute, the clear 
words of the statute must prevail40. 

• Where the precedent can be distinguished on the facts of the instant case 
before the court, meaning it where there is a material difference between the 
facts of the present case and the facts of the earlier decision such that it would 
be inappropriate to apply the legal principle from the earlier case, then, though 
the earlier decision is still good law, the decision can be distinguished and 
would not be applicable in the present case.41 

 Decisions of the Privy Council of the United Kingdom handed down since 1 July 
1997 would not be binding in Hong Kong, because, as it is stated in A Solicitor (24/07) v 

Law Society of Hong Kong [2008] 2 HKC 1 at [17](CFA), the Privy Council is no longer in 
the hierarchy of Hong Kong courts. But decisions of the Privy Council on appeal prior 
to 1 July 1997, being part of the pre-existing law of Hong Kong preserved by Basic 
Laws arts 8 and 18, continue to be binding in Hong Kong. 

 Where the Privy Council decided in relation to a case on appeal from another 
jurisdiction (e.g., New Zealand), the Privy Council decision would not have been 
binding in Hong Kong before 1 July 1997, and likewise would not be binding today, as it 
is again stated in A Solicitor (24/07) v Law Society of Hong Kong [2008] 2 HKC 1, paras 
[6]- [11], as the Privy Council in these situations is sitting as the final appellate court in 
a different hierarchy of courts and not that of Hong Kong. 

 The Court of Final Appeal is not bound by any of the Privy Council decisions as 
the highest appeal court is not bound by its own decisions or those of its predecessor 
(the Privy Council),as stated in A Solicitor (24/07) v Law Society of Hong Kong [2008] 2 
HKC 1, para [18]. 

 This case, A Solicitor (24/07) v Law Society of Hong Kong [2008] 2 HKC 1, is 
especially interesting for us in this point, as it summarizes most of the principles that 
we are trying to explain. For example, in its paragraph 19 it makes an important 
statement joining the importance of case law but also the possibility for courts to do 

not follow earlier decisions if it is justified, as we explained in the previous page: "The 

doctrine of precedent is a fundamental feature of our legal system based on the 

common law. It gives the necessary degree of certainty to the law and provides 

reasonable predictability and consistency to its application. Such certainty, 

predictability and consistency provide the foundation for the conduct of activities and 

the conclusion of business and commercial transactions. But at the same time, a rigid 

and inflexible adherence by this Court to the previous precedents of Privy Council 

decisions on appeal from Hong Kong and its own decisions may unduly inhibit the 

proper development of the law and may cause injustice in individual cases. The great 

                                                                                                                                                                          
39 Lau Chu v Lau Tang Su-Ping [1989] 2 HKLR 470, 484. 

40 Bourne v Keane [1919] AC 815, 874. 

41 For example, in Hoi Kong Container Services Co Ltd v Bewise Motors Co Ltd [1997] 2 HKC 615. 
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strength of the common law lies in its capacity to develop to meet the changing 

needs and circumstances of the society in which it functions". 

 We must also talk about the Persuasive Authorities: though a case may not be 
strictly binding on a particular court, the court may consider the prior decision as 
being of persuasive authority and take into account the approach adopted in that 
earlier case. A persuasive (but not binding) authority need not be followed by the 
court, but the court can choose to follow that decision depending on the strength of 
the arguments supporting the principles enunciated in that decision and depending on 
the status of the court or particular judge that handed down the earlier decisions. 

 For example, in the absence of any relevant Court of Final Appeal authority, 
decisions of the Privy Council or the House of Lords handed down after 1 July 1997 still 
command great respect, being likely that decisions of the new Supreme Court of the 
United Kingdom will have strong persuasive authority similar to that previously 
accorded to the House of Lords. 

 Decisions of the English Court of Appeal and the High Court of Justice in 
England have never been binding on Hong Kong courts, but they will be regarded as 
being of persuasive authority42 and will be followed in Hong Kong, unless there are 
good reasons for the law in Hong Kong to diverge. 

 The persuasive effects of English decisions after 1 July 1997 would depend on 
all the relevant circumstances, including the nature of the issue and the similarity of 
any relevant statutory or constitutional prevision, being the courts of Hong Kong the 
ones that must decide what is appropriate for their own jurisdiction43. 

 Cases decided by courts in other common law jurisdiction, like New Zealand, 
Australia and Canada, can also be of persuasive authority. Hong Kong courts are 
probably prepared in future to give greater weight to decisions in these other 
jurisdictions, because this possibility appears to be envisaged under the Basic Law, in 
its article 84, which proclaims that "the courts of the Hong Kong Special Administrative 

Region shall adjudicate cases in accordance with the laws applicable in the Region as 

prescribed in Article 18 of this Law and may refer to precedents of other common law 

jurisdictions". The United States, of course, is also another common law jurisdiction, so 
American case law could be also relevant for Hong Kong. However, there are some 
areas of the law where the US case law has departed significantly from the common 
law of England and Commonwealth countries, so in these areas these cases will be of a 
very limited relevance to the common law in Hong Kong. 

 The term "common law" has different meanings when used in different 
contexts: 

 

                                                           
42  See Yeung Wing v VSL Engineers (Hong Kong)  [1981] HKLR 130, 134. 

43 A Solicitor (24/07) v Law Society of Hong Kong [2008] 2 HKC 1, para [17] 
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Different meanings of the term "common law": 

 

FIGURE NUMBER 22: Different meanings of the term "common law". Source: Lo and Chui (2010). 

o Common law and civil law: This is the broadest level. In this case, we 
are referring to families of legal systems. Common law denotes the legal 
systems inherited from England where case law and the doctrine of 
binding judicial precedent form an important part of the system. On the 
other hands, civil law systems, exemplified by western European 
systems and the Japanese and Taiwanese ones, have a Roman la 
tradition and are characterised by the existence of cods or statutes 
which set out the law that has to be applied. 

 

o Common law and statute law: At the next level of usage of the term, 
within a specific legal system (for example, the one of Hong Kong), 
"common law" is used to refer to case law or judgements of the courts, 
as opposed to statute law. Then there is a body of legal principles 
contained in the written judgements of the courts, sometimes referred 
to as case law or decisional law. 

The common law developed in England following the Norman conquest 
of England in 1066. While laws existed in England prior to the Norman 
reign, the Norman kings, on hearing complaints from subjects across the 
land, brought unity to the law that applied in the whole of the land. This 
law became known as the common law, being a law in accordance with 
which the king's courts handed out justice across the whole of England. 
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o Common law and equity44: Finally, in a still narrower meaning, "common 
law" refers to the case law derived from the common law courts that 
existed in England prior to the Supreme Court of Judicature Acts 1873 and 
1875, namely, the King's Bench (or Queen's Bench), the Exchequer and the 
Court of Common Pleas. 

In this sense, common law is distinguished from equity, equity referring to 
the principles and rules of law developed by the Court of Chancery. 

By the 17th century, the jurisprudence that developed in the Court of 
Chancery had hardened into specific rules and principles. The flexibility that 
existed in earlier times providing justice according to the particular 
circumstances gave way to strict rules which were applied to dictate the 
outcome of cases in largely the same way that the rules of common law 
operated. 

The kings delegated this special judicial review power over common 
law court rulings to a judge called chancellor, the court the Chancery. Later, 
this was too much work for a single judge and more judges were appointed, 
called chancellors. The term Chancellor is still in use in England today and 
now refers to the British minister of justice. 
 
Thus, a new branch of law developed known as equity, with their parallel 
decisions eventually even gaining precedence over those of the common 
law courts.  

Principles of common law and equity are both  principles of case law, as 
distinct from statute law: common law is one branch or category inside case 
law. 

Equity is based on a judicial assessment of fairness as opposed to the strict 
and rigid rule of common law. For centuries, the common law was referred 
to as the law, in contrast with equity.  

An example of equity's importance in the development of English law is in 
the strict common law rules which could not recognize unjust enrichment. 
This form of legal relief was developed by courts which specialized in equity. 
 
It was not until the Supreme Court of Judicature Acts 1873 and 1875 that 
the equitable and common law jurisdictions were fused. 

                                                           
44 We consider that the most approximate notion of equity in the Spanish law are the so-called 

"principios generales del Derecho", but this consideration is just an approximation, as there is not really 

an equivalent of equity in civil law systems. 
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 Common law and the rules of equity are included under "laws previously in 

force in Hong Kong", which are specified to remain part of the law of Hong Kong 
according to Basic Law arts 8 and 18, as we have already seen.  

 As Berry Hsu writes, “The introduction of Common Law to Hong Kong provided 

the population with the stability necessary for an economic and social revolution that 

set the colony on a course toward becoming a modern day city state.” (Hsu, 1992:7). 
However, as we have been analyzing and will continue analyzing throughout the whole 
point 3 of this thesis (specially in points 3.4.1 and 3.6), even if the common law will not 
be eliminated from Hong Kong by China, it will be altered to suit the PRC’s needs.  

 The main intention of arts 8 and 18 is to ensure that the case law applying in 
Hong Kong as at 30 June 1997 would still apply after the handover. 

 But art 8 covers not just decisions of the courts exercising the jurisdiction of the 
previous common law courts in England and the Court of Chancery, but also decisions 
of the courts exercising the jurisdiction of previous courts other than the Common Law 
courts and Chancery. For example, decisions the former High Court of Admiralty in 
England, court which dealt with maritime matters arising on the high seas (matters 
which can be distinguished from equity and common law), seem to be included by art 
8, which covers all decisional law. 

 Besides, though art 8 provides for the continued application of the common 
law as it was in 30 June 1997, the common law applied today is not frozen as at the 
date of the handover, as: 

 i) The operation of common law involves the development and extension of the 
 law by the courts; and 

 ii) the Court of Final Appeal can overturn previous decisions of English courts as 
 well as its own decisions. 

 And, of course, any part of the common law applied before the handover that 
is not consistent with the current Basic Law will be modified, according to the 
Interpretation and General Clauses Ordinance s 2A. 

 Lastly, it is important to remark that not every statement made by the court in 
a judgement handed down in a case constitutes the law: it is necessary, in a first place, 
to distinguish between fact and law, and, even more important, once the statements 
of law from a  judgement have been identified, it is then necessary to distinguish 
between the ratio decidendi and the obiter dictum. 

 A legal rule which is crucial to the court's decision on the facts of the case or 
which forms the essential basis of the court's decision is referred to as the ratio 

decidendi of the case, which in Latin means "reason for deciding". On the other hand, 
a statement of law set out in a judgement which need not have been discussed by the 
coirt for the purposes of resolving the case is termed "obiter dictum" ("something said 
by the way"). 
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 The ratio is the binding part of a judicial decision, being the obiter not binding 
in later cases because it was not strictly relevant to the matter in issue in the original 
case. But an obiter dictum may be of persuasive authority in later cases. 

 The difficulty arises in that, although the judge will give reasons for his decision, 
he will not always say what the ratio decidendi is, and it is then up to a later judge to 
"elicit" the ratio of the case. And there can be disagreement over what the ratio is and 
there may be more than one ratio45. 

 To summarize, common law is a source of Hong Kong law as long as it is 
according to the provisions contained in the Basic Law. 

 

 3.2.4.- Chinese Customary Law. 

 As we have already seen, according to art 8 of the Basic Law, the laws 
previously in force in Hong Kong include Chinese customary law. The effect of this 
provision together with art 18 of the Basic Law, is that the Chinese customary law that 
had been part of the law in Hong Kong before the 1997 handover continues to be part 
of the law today. 

                                                           
45 Regarding this point, there is a case which is usually explained by Professors as an example to the 

distinction between ratio and obiter. This case is the famous Donoghue v Stevenson [1932] AC 562, 

which dealt with the tort of negligence. It created the modern concept of negligence, by setting out 

general principles whereby one person would owe another person a duty of care. 

The case looked at the liability of a manufacturer of a bottle of ginger beer to a person who consumed 

the drink allegedly containing the decomposed remains of a snail.  Mrs Donoghue's claim was successful. 

This case established the modern law of negligence and established the neighbour test, along a 

discussion among the judges regarding what the ratio of the case was. 

Lord Atkin, who was one of the judges, stated:  

"At present I content myself with pointing out that in English law there must be, and is, some general 

conception of relations giving rise to a duty of care, of which the particular cases found in the books are 

but instances. The liability for negligence, whether you style it such or treat it as in other systems as a 

species of "culpa," is no doubt based upon a general public sentiment of moral wrongdoing for which the 

offender must pay. But acts or omissions which any moral code would censure cannot, in a practical 

world, be treated so as to give a right to every person injured by them to demand relief. In this way rules 

of law arise which limit the range of complainants and the extent of their remedy. The rule that you are 

to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer's question, 

Who is my neighbour? receives a restricted reply. You must take reasonable care to avoid acts or 

omissions which you can reasonably foresee would be likely to injure your neighbour. Who, then, in law, 

is my neighbour? The answer seems to be – persons who are so closely and directly affected by my act 

that I ought reasonably to have them in contemplation as being so affected when I am directing my mind 

to the acts or omissions which are called in question." 

To see the full case, please visit: 

<http://www.bailii.org/uk/cases/UKHL/1932/100.html> 
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 The main area of Chinese customary law which is relevant today deals with 
land law in the New Territories46. In addition, customary law still applies to some 
extent in relation to marriages and succession. 

 Any one case might raise a number of issues, some to be dealt with under 
Chinese customary law, some under other principles of Hong Kong law. Nevertheless, 
Chinese customary law cannot be fused together with other principles of Hong Kong 
law to create some new principle or customary law that is a hybrid between Hong 
Kong law an Chinese customary law.47 

 To sum up all we have seen, we could state that some aspects of Chinese 
customary law apply in Hong Kong. For example, under section 13 of the New 
Territories Ordinance (Cap 97) the courts may recognise and enforce Chinese 
customs or customary rights in relation to land in the New Territories; and Chinese 
law and custom is recognised in the Legitimacy Ordinance (Cap 184). 

 We may think that Chinese customary law is someway ethereal and has a slight 
practical importance; however, even if, as we have seen, its application is not very 
common, there are many cases every year which apply (or refuse its application) 
Chinese customary law. We have selected and explained a case which exemplifies that 
statutes can vary Chinese customary law: 

o In Liu Ying Lan v Liu Tung Yiu ([2003] 3 HKLRD 249, CA) F was an indigenous 
inhabitant of a village in the New Territories. He had two daughters, P and D2. 
He died in 1943 and his widow died in 1987. F’s nephew, D1, claimed to be 
entitled to F’s property in accordance with Chinese customary law as he was 
F’s nearest male relative. He also sought to be posthumously adopted by F. It 
was accepted that the Intestates’ Estates Ordinance did not apply in this case 
as F had died in 1943. D1 failed in both respects.D1 was not entitled to 
succeed to F’s estate under the Qing Code since he had already inherited 
property from his own father. Chinese customary law prevented D1 from 
succeeding to the property of both his father and his uncle ([29] – [48]). 

Further, posthumous adoption is no longer possible in Hong Kong ([67]). 

Section 25 of the Adoption Ordinance makes it clear that the only form of 

adoption possible is adoption under the Ordinance. The legislature had made 

its intention to override Chinese customary law in this respect very clear ([49]). 

Statute can vary Chinese customary law ([58] – [66)). 

 

 

                                                           
46 New territories Ordinance (Cap 97) s 13. 

47 Re Lau Wai Chau [2000] 1 HKLRD 924, 931 (CFA) 
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 3.2.5.- National Laws of the PRC. 

 Several national laws of the People's Republic of China apply in Hong Kong  
according to article 18 of the Basic Law. That same article provides that national laws 
shall not be applied in Hong Kong subject to the qualification set out in the article. 

 The first exception in which National laws will be applied is in the case of 
those national laws listed in Annex III of the Basic Law. However, those laws need to 
be incorporated into the law of Hong Kong by way of promulgation or legislation by 
the Hong Kong government. 

 These are the laws listed in Annex III: 

o Resolution on the Capital, Calendar, National Anthem and National Flag of the 
People's Republic of China. 

o Resolution on the National Day of the People's Republic of China. 
o Declaration of the Government of the People's Republic of China on the 

Territorial Sea. 
o Nationality Law of the People's Republic of China. 
o Regulations of the People's Republic of China Concerning Diplomatic Privileges 

and Immunities. 
o Law of the People’s Republic of China on the Exclusive Economic Zone and the 

Continental Shelf. 
o Law of the People’s Republic of China on the National Flag. 
o Law of the People’s Republic of China on the National Emblem. 
o Law of the People’s Republic of China on the Territorial Sea and the Contiguous 

Zone. 
o Law of the People’s Republic of China on the Garrisoning of the Hong Kong 

Special Administrative Region. 
o Law of the People’s Republic of China on Judicial Immunity from Compulsory 

Measures Concerning the Property of Foreign Central Bank. 

 The second exception is if the NPCSC declares a state of war or decides that 
Hong Kong is in a state of emergency by reason of turmoil within Hong Kong which 
endangers national unity and security and is beyond the control of the KSAR 
government, the Central People's Government may issue an order applying relevant 
national laws in Hong Kong. Reading art 18 of the Basic Law, it may appear prima facie 
that any national law could be applied in Hong Kong. However, most jurists consider 
that national laws applied in Hong Kong should be consistent with the Basic Law, 
including art 39 which protects the rights and freedoms of Hong Kong residents. 

 Apart from Basic Law art 18, there may be other situations in which national 
laws are applicable in Hong Kong , like in the case of members of the PRC military 
stationed in Hong Kong, who are required to abide by both national laws as well as 
Hong Kong laws under art 14. And there is also an open debate regarding whether 
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national criminal laws apply to mainland resident who have committed an offense in 
Hong Kong.48 

 To sum up, the national laws of the People's Republic of China are not 
applicable in Hong Kong, except in the next cases: 

 -In the few laws quoted in the Annex III of the Basic Law, which mostly deal 
with defence and foreign affairs (see list above). 

 -In case of a state of war or emergency declared in Hong Kong by the NPCSC, 
then any national law could be applicable. 

 -In some other minor cases, like the case of members of the PRC military 
stationed in Hong Kong. 

 As the reader may have noticed, we have not mentioned the terms “hierarchy 

of the laws” so far, not even once. This is because the hierarchy of rules is the direct 

outcome of the hierarchy of legislative institutions, which is in civil law systems. As Fu, 

Harris and Young state, “constitutional formalism and the pedigree thesis therefore 

work well in civil-law systems (…). In common law systems, the hierarchy of rules is not 

so easily understood because of its unsystematic nature. Adopting constitutional 

formalism and the pedigree thesis in Hong Kong’s constitutional development would 

mean giving preference to the civil law over the common law” (Fu, Harris and Young, 

2007:191).  

 In other words, in civil law systems, like the Spanish one, we are always talking 

about the hierarchy of rules, while in common law systems this hierarchy is not so 

clear. In the case of Hong Kong, it is clear that the higher rule is the Basic Law, and we 

could consider that probably common law comes after it, though it is not clear at all, as 

it could be considered that legislation precedes case law as well. 

 

3.3.- The courts. 

 According to Wesley Smith (2004: 466), "the Basic Law seems almost 

impenetrably obscure in relation to courts and judiciary", because a strict analysis of 
arts 80-89 of the Basic Law could lead us to realize two matters: the circumstances 
when it is allowed for judges to be appointed to non judicial bodies, and the 

                                                           
48 For further information, see LING, Bing, "Applicability of the PRC Criminal Law in Hong Kong and the 

Prospect of a Rendition Agreement between Hong Kong and the Mainland", in Hong Kong Law Journal, 

number 29, page 393, 1999. 

<http://lwbing.opendrive.com/files/64745238_kvkAx/14_Rendition.pdf> 
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consequences of different entities than courts having judicial powers conferred on 
them. 

 However, we are not going to analyze these specific problems signalled by 
Wesley Smith, as our goal here is just to point out which are the courts in Hong Kong 
and what type of cases are heard in each of these law courts.  

 The next figure gives us an overview of the court system existing in Hong Kong 

 

 

  Appeal Structure of the High Court, District Court and Lands Tribunal 

 

 

Appeal Structure of Magistrates' Courts and Tribunals 
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FIGURE NUMBER 23: Courts services and facilities. Source: Judiciary of the Hong Kong Special 
Administrative Region (2014). 

 In accordance with art. 81 of the Basic Law, the judicial system was largely kept 
intact following the handover in 1997, being the most remarkable change the creation 
of the Court of Final Appeal. 

 We are going to study all the courts: 

• The Court of Final Appeal (CFA) was established by Basic Law art. 81 and by the 
Hong Kong Court of Final Appeal Ordinance (Cap 484) s3. The CFA is a superior 
court of record, and it replaced the Privy Council as the highest court in Hong 
Kong. 

It hears appeals on civil and criminal matters from the High Court. According 
to the Court of Final Appeal Ordinance, an appeal shall be heard and 
determined by the court constituting the Chief Justice, three permanent 
judges and one non-permanent judge or one judge from another common 
law jurisdiction (a number of pre-eminent Law Lords of the House of Lords and 
former Chief Justices of the High Court of Australia have been appointed as 
non-permanent judges to the CFA. 

• High Court: after the handover in 1997, the Supreme Court was renamed the 
High Court of the HKSAR.  The High Court comprises the Court of Appeal  and 
the Court of First Instance: 
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 i) The Court of Appeal hears appeals on all matters, civil and criminal, 
 from the Court of First Instance and the District Court, as well as 
 appeals from the Lands Tribunal. The Court makes rulings on questions 
 of law referred by the lower courts, too. 

 ii) The jurisdiction of the Court of First Instance (according to s 12 of the 
 High Court Ordinance) is unlimited in both  criminal and civil matters. It 
 also exercises appellate jurisdiction in hearing appeals from the 
 Magistrate's Courts, the Labour Tribunal, the Small Claims Tribunal 
 and the Obscene Articles Tribunal. 

 Larger civil claims which are above the jurisdictional limits of the District 
 Court are brought in the Court of First Instance. And, in relation to 
 criminal matters, the Court of First Instance deals with the more serious 
 offences which are not tried by a magistrate or by the District Court. 

 Civil proceeding are generally heard by a judge alone, while criminal 
 proceedings are tried before a judge and a jury, as set out in the High 
 Court Ordinance ss 32, 33 A and the Criminal Procedure Ordinance ss 
 41,42. 

• District Court:  It has limited jurisdiction in both civil and criminal matters, 
being an inferior court of record, as set out in the District Court ordinance (Cap 
336) s 3. 

It has civil jurisdiction to hear monetary claims over $50.000 but not more than 
$ 1.000.000. In the case of claims for recovery of lands, or where the title to an 
interest in land comes in question, the annual rent or rateable value or the 
annual value must not exceed $240.000.  Apart from its general civil 
jurisdiction, the District Court also has exclusive jurisdiction over claims derived 
from the Employee's Compensation Ordinance (Cap 238), tax recovery claims 
under the Inland Revenue Ordinance (Cap 112) and distress for rent under the 
Landlord and Tenant (Consolidation) Ordinance (Cap 7). Matrimonial causes 
must also be commenced in the District Court (the court which handles these 
types of cases is known as the Family Court). 

It has criminal jurisdiction in the more serious cases except a few very serious 
offences like murder, rape and manslaughter. The maximum term of 
imprisonment it can impose is seven years.  

According to District Court Ordinance s 6. both civil and criminal proceedings 
are heard by a judge sitting alone. 

• Magistrates' Courts: Magistrates exercise a criminal jurisdiction covering a 
wide range of summary and indictable offences (summary offences represent 
the less serious offences, while indictable offences represent the more serious 
offences). Their power of imprisonment is generally (though in certain offences 
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their power is greater) restricted to a maximum of two years' imprisonment, or 
a fine of $100.000. 

There are also some special magistrates who deal with cases of a more routine 
nature, such as hawking and minor traffic offences. 

All indictable offences originate before a magistrate.  The Secretary of Justice 
may apply to have a case transferred to the District Court or committed to the 
Court of First Instance depending on the seriousness of the case. 

There are currently seven magistracies located in hong Kong: Eastern, Kowloon 
City, Kwun Tong, Tsuen Wan, Fanling, Sha Tin and Tuen Mun Magistrate's 
Courts. 

• The Juvenile Courts has jurisdiction to hear charges against children -aged 
under 14- and young persons -aged between 14 and 16- for any offence other 
than homicide.  

 

• The Lands Tribunal, which will be studied below.  

 

• The Labour Tribunal is an informal and quick method of settling disputes 
between employees and employers, not being allowed any kind of legal 
representation. It deals with matters like claims arising from the alleged breach 
of a term of the contract of employment, for statutory holiday pay, maternity 
leave, bonuses... 

 

• The Small Claims Tribunal hears minor monetary claims involving amounts not 
exceeding $50.000. The hearing is informal and no legal representation is 
allowed. 

 

• The Obscene Articles Tribunal applies the Control of Obscene and Indecent 
Articles Ordinance (Cap 390), which came into force in 1987, being its two 
objectives:  

1) To determine if an article referred to by a court of magistrate is an obscene 
or indecent article and if any matter publicly displayed is indecent. 

And 

2) To classify an article as neither obscene nor indecent, indecent or obscene. 
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 Apart from the courts previously explained, we can find several other bodies, 
like Administrative Tribunals and boards (Administrative Appeals Board, Market 
Misconduct Tribunal, Securities and Futures Appeal Tribunal) and also some 
Commissions and Commissioners whose goal is to oversee compliance with specific 
legislation, like the Office of the Ombudsman, the Electoral Affairs Commission, the 
Equal Opportunities Commission and the Privacy Commission. But, in order not to 
extend this point in an unnecessary way, we are not going to analyze these other 
bodies. 

 Regarding the languages used in courts, the Official Languages Ordinance (Cap. 
5) enables any court in Hong Kong to use either or both of the official languages (i.e. 
Chinese and English) in any proceedings as it thinks fit. No matter whether English or 
Chinese is used in the proceedings, everyone has a right to use the language of his 
choice to give evidence.  

 Besides, it is very important to point out that, in civil cases, the judgments and 
awards of the Hong Kong High Court and above may be enforced in most common 
law jurisdictions or in consequence of international agreements and arrangements in 
a number of foreign countries. 

 Courts in the HKSAR exercise independent judicial power, including the power 
of final adjudication. As we have already said before, the judgments from the courts 
of Mainland China are not binding on the courts of HKSAR, and vice versa. 

 

 3.3.1.- The Lands Tribunal. 

 The Lands Tribunal is especially important in our thesis and has four main 
functions: 

 1) To determine the sums payable by the government and others for 
 compensation to persons whose land is compulsorily resumed or the 
 value of which is reduced because of public or private developments. 

 2) To  hear and to determine building management disputes specified 
 under the Building Management Ordinance49. 

 3) To determine appeals from decisions of the Commissioner of Rating 
 and Valuation and appeals against the assessment of the prevailing 
 market value property made by the Director of Housing. 

 And 

                                                           
49 Building Management Ordinance (Cap 344) s 45: This section grants the Lands Tribunal jurisdiction to 

determine proceeding on certain matters, set out in Schedule 10 of the same Ordinance. 
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 4) To determine all matters under the Landlord and Tenant 
 (Consolidation) Ordinance (Cap 7). 

 The Lands Tribunal has both an original and appellate jurisdiction, an there is 
no limit as to the amount of compensation that can award. Each Lands Tribunal is 
composed by four members (judges), being its President a member of the Court of 
First Instance. The three remaining members are two judges from the District Court 
and a qualified surveyor in land matters. 

 Therefore, Lo and Chui (2010: 212) divide in four the types of matters heard by 
the Lands Tribunal: 

o Tenancy disputes: They include all disputes concerning the termination of a 
tenancy.  As we will analyze in points 4 and 5 of this thesis, the termination of a 
tenancy may take place either as a consequence of a common law right to do 
so or as a right granted under the Landlord and Tenant (Consolidation) 
Ordinance (Cap 7).  

In this case, the tribunal will determine the duration of tenancy and the rent 
payable. 

o Matters of compensation: Compensation cases include the application of some 
of the following ordinances: the Buildings Ordinance (Cap 123), Land 
Acquisition (Possessory Title) Ordinance (Cap 130),  Air Pollution Control 
Ordinance (Cap 311), Demolished Buildings (redevelopment of Sites) Ordinance 
(Cap 337) and Land (Compulsory Sale for Redevelopment) Ordinance (Cap 545). 

In these cases, the tribunal usually determines the amount of compensation for 
the land under compulsory sale for development if the market price is in 
dispute, etc. 

o Rating appeals: Refer to those matters derived from one of the next 
ordinances: Rating Ordinance (Cap 116), Housing Ordinance (Cap 283) and 
Government Rent (Assessment and Collection) Ordinance (Cap 515).  

An example of this kind of matters is a dispute over the rateable value of a 
property. 

o Building management matters: In this case, judges will apply the Building 
Management Ordinance (Cap 344). These cases usually consist of disputes 
concerning the cost of maintenance, repair, renovation and management of 
buildings.50 

                                                           
50 See for example The Incorporated Owners of Phase One of Whampoa Estate v The Bank of 

Communications [2004] HKLT 95. 
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In this case of matters, both parties may represent themselves or may hire a 
lawyer. In any event, they have one moth to bring an appeal in its original 
jurisdiction if either party is dissatisfied with the ruling; however, if the reason 
for appealing is an error of law, the appellant has a maximum of 21 days to 
bring the case before the Court of Appeal. 

 

3.4.- The Judiciary system. 

 The Hong Kong courts are operated by the Hong Kong judiciary, 
independently both of the executive and the legislature. The Chief Justice is the head 
of the judiciary, in a judicial and in administrative sense. 

 Section 4 of the 4th Chapter of the Basic Law (arts 80-96) deals with the 
judiciary system in Hong Kong.  

 Under the Basic Law (art 88), judges are appointed by the Chief Executive of the 
HKSAR on the recommendation of the Judicial Officers Recommendation Commission 
which is an independent body constituted under the Judicial Officers Recommendation 
Commission Ordinance (Cap 92), composed of local judges, persons from the legal 
profession and eminent persons from other sectors. According to art 90, the Chief 
Justice of the Court of Final Appeal and the Chief Judge of the High Court must be 
Chinese citizens who are permanent residents of Hong Kong with no right to abode in 
any foreign country. 

 Besides, all judges and magistrates must have been qualified as legal 
practitioners either in Hong Kong or in another common law jurisdiction and have 
substantial professional experience. 

 Judges have security of tenure until they reach retirement age (which, 
depending on their date of appointment, is either 60 or 65 for District Court judges 
and 65 for judges of the Court of Final Appeal and the High Court). Article 89 of the 
Basic Law stipulates that a judge may only be removed for inability to discharge his or 
her duties , of for misbehaviour, by the Chief Executive on the recommendation of a 
tribunal appointed by the Chief Justice of the Court of Final Appeal, consisting of not 
fewer than three local judges. In the case of the Chief Justice (art 90), the tribunal 
(appointed by the Chief Executive) must consist of not fewer than five local judges. In 
addition, before a judge of the Court of Final Appeal or the Chief Judge of the High 
Court may be removed from the office, the Basic Law stipulates that the endorsement 
of the Legislative Council is required. 

 The independence of the judiciary is a basic characteristic of all democratic 
legal systems. Judicial independence is underpinned by the method of judicial 
appointment and the guarantee of security of tenure. A judge also enjoys and will 
continue to enjoy a large measure of protection against civil liability in respect of acts 
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performed while sitting in that capacity, and his conduct cannot be questioned by the 
legislature. 

 3.4.1.- The interpretation and amendment of the Basic Law. 

 It  is also very important to highlight article 158 of the Basic Law, which deals 
with the interpretation and amendment of the Basic Law. This very important article 
(which we just quote now  but we will analyze throughout the next pages) provides:  

 

  Article 158  

  The power of interpretation of this Law shall be vested in the Standing Committee of 

  the National People's Congress.  

  The Standing Committee of the National People's Congress shall authorize the  courts 

  of the Hong Kong Special Administrative Region to interpret on their own, in adju-

  dicating cases, the provisions of this Law which are within the limits of the autonomy 

  of the Region.  

  The courts of the Hong Kong Special Administrative Region may also interpret other 

  provisions of this Law in adjudicating cases. However, if the courts of the Region, in 

  adjudicating cases, need to interpret the provisions of this Law concerning affairs 

  which are the responsibility of the Central People's Government, or concerning the 

  relationship between the Central Authorities and the Region, and if such interpretation 

  will affect the judgments on the cases, the courts of the Region shall, before making 

  their final judgments which are not appealable, seek an interpretation of the relevant 

  provisions from the Standing Committee of the National People's Congress through 

  the Court of Final Appeal of the Region. When the Standing Committee makes an 

  interpretation of the provisions concerned, the courts of the Region, in applying those 

  provisions, shall follow the interpretation of the Standing Committee. However, j

  judgments previously rendered shall not be affected.  

  The Standing Committee of the National People's Congress shall consult its Committee 

  for the Basic Law of the Hong Kong Special Administrative Region before giving an 

  interpretation of this Law. 

 This is a very important article, as we could affirm that in some way establishes 
the constitutional game between Hong Kong Special Administrative Region and the 
Central Government in Beijing. Our intention in this point is not to study thoroughly 
all the constitutional implications derived from this article, but we consider that some 
comments must be made. 

 First of all, as Allcock reminds us, "Although the Basic Law concerns the Hong 

Kong SAR, it is a national, not a regional law - in two senses.  First, it was made by the 

NPC and, secondly, other parts of China must comply with it." (Allcock, 2000:2). 

 This is a consequence of the principle "one country, to systems", which we 
already studied in point 2.3.2 of this thesis, which complicates the relations between 
Hong Kong and Beijing, as both systems are not only different from a legal point of 
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view, but also from an economic and political point of view (we must always 
remember that Hong Kong is a common law capitalistic system and the PRC is a civil 
law communist -theoretically- system). 

 Quoting the judgement of Court of Final Appeal's case of Lau Kong Yung51 is 
necessary in this point: 

"As is the case with constitutional divisions of power, a link between the 

courts of the Region and the institutions of the People’s Republic of 

China is required.  In a nation-wide common law system, the link would 

normally be between the regional courts and the national constitutional 

court or the national supreme court.  Here, however, there are not only 

two different systems, but also two different legal systems.  In the 

context of “one country, two systems”, art.158 of the Basic Law 

provides a very different link.  That is because the article, in conformity 

with art.67(4) of the PRC Constitution, vests the general power of 

interpretation of the Basic Law, not in the People’s Supreme Court or 

the national courts, but in the NPC Standing Committee.” 

 So, as we have seen, the Standing Committee's power of legislative 
interpretation is reflected in Article 158 of the Basic Law. 

 Tai considers that "there are many constitutional taboos in the Basic Law of the 

Hong Kong Special Administrative Region (the Basic Law). (...) One of those 

constitutional taboos is the procedure to make a reference to the Standing Committee 

of the National People’s Congress (SCNPC) by the Court of Final Appeal (the CFA) to 

interpret provisions of the Basic Law under certain conditions provided in Art 158(3) of 

the Basic Law (the reference procedure)" (Tai, 2011: 377). We will analyze this 
procedure below.  

 Paragraph 1 of the article states that the power of interpretation of the Basic 
Law shall be vested in the Standing Committee.  Paragraphs 2 and 3 continue dealing 
with the powers of the SAR courts: they may, in adjudicating cases, interpret 
provisions in the Basic Law.   

 Nevertheless, if three criteria are satisfied, the courts must (art 158.3), seek an 
interpretation of the relevant provision from the Standing Committee, and must follow 
that interpretation.  The three criteria are : 

 (1) the provision concerns affairs which are the responsibility of the Central 
 People’s Government or the relationship between the Central Authorities and 
 the Region; 

                                                           
51 Court of Final Appeal's case Lau Kong Yung [1999] 3 HKLRD 778 at 820. 
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 (2) the court needs to interpret the provision and such interpretation will 
 affect the judgment in the case; and 

 (3)  the court’s final judgment is not appealable. 

 Nevertheless, Allcock considers that "given Hong Kong’s high degree of 

autonomy, there are relatively few provisions in the Basic Law that satisfy the first of 

those criteria.  As a result, the SAR courts are able to interpret most provisions on 

their own.  Even if an excluded provision needs to be interpreted in order to resolve a 

demarcation issue, that issue could still be the subject of legal proceedings in the SAR 

courts.  This is because decisions of the Court of First Instance and Court of Appeal are 

appealable." (Allcock, 2000:3). 

 As a consequence, it is very rare for Hong Kong courts to have to seek an 
interpretation from the Standing Committee in Beijing. However, it does not mean it 
cannot happen. In fact, this procedure has already been used: it was used for its first 
time in 2011, in the adjudication of a civil dispute, in Democratic Republic of the Congo 

v FG Hemisphere Associates LLC [2011] 4 HKC 151. We are not going to analyze this 
case, as it would bring us too far away from the objective of this thesis.52 

 Undoubtedly, article 158 has been the source of much debate, as some 
commentators consider it has the potential to undermine Hong Kong's autonomy.   

 But I consider it is not likely to happen, as the application of art 158.3 is not 
very common, being SAR Courts capable to interpret most provisions on their own (it 
must be highlighted that, since 1997, the procedure contained in 158.3 was first used 
in 2011). 

   

3.5.- Arbitration and Mediation. 

 3.5.1.- Introduction. 

 Arbitration and mediation are the two most important alternative dispute 
resolution methods other than litigation. There is a new area of law dealing with 
mediation and arbitration, known as ADR (Alternative Dispute Resolution), which 
became even more popular after the Civil Justice Reform in 2009. 

 Arbitration "involves the processes of both negotiation and mediation. It 

involves the appointment of a neutral third party such as in mediation, [but] these third 

parties, known as arbitrators, have the power to impose the settlement on the 

disputing parties. [It] is usually a consensual process, whereby the parties submit 

themselves to the process" (Lo and Chui, 2010: 220). 

                                                           
52 However, for further information, we provide the link to the case:  

<http://www.hklii.hk/eng/hk/cases/hkcfa/2011/41.html> 
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 On the other hand, mediation "involves the appointment of a neutral third 

party to assist in the negotiation process. It may be court-ordered, voluntary or priorly 

agreed to in a contract. The appointed mediator will facilitate the discussion of 

relevant issues and assist the parties in reaching a settlement, [but] this facilitator does 

not have the power to impose a settlement on the disputing parties" (Lo and Chui, 
2010: 219). 

 So, considering these definitions, we see that the main difference between 
arbitration and mediation is the fact that, in arbitration, the arbiter has the power to 
impose the settlement (in fact, both parties decide to begin this process because they 
want their dispute to be settled by the arbiter and not by the courts). However, in 
mediation, the goal of the facilitator is just to help the parts to reach a settlement, but 
this settlement will be reached by the parties themselves. As a consequence, we could 
consider that arbitration is the ADR process which is more similar to litigation. 

 ADR is organized in Hong Kong under the Hong Kong International Arbitration 
Centre (HKIAC, from now on)53 , a very important institution, as arbitration and 
mediation are both very important in Hong Kong (much more important than in 
Spain, for instance), as the existence of Hong Kong as a business and financial hub 
enjoying a high level of legal safety is one of the main reasons of the importance of 
ADR. 

 There has been an important increase in the use of ADR processes in Hong 
Kong during the last few years. We must bear in mind that the number of cases 
received by the HKIAC was 185 in 199254, while these figures increased to 463 in 2013, 
as the next figure shows us: 

 

                                                           
53 This is the link to the website of the Hong Kong International Arbitration Centre (HKIAC): 

< http://www.hkiac.org/en/> 

54 HKIAC, Statistics (2010). 

<http://www.hkiac.org/en/hkiac/statistics/39-hkiac/statistics/227-statistics> 
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FIGURE NUMBER 24: Number of dispute cases handled by HKIAC in 2012 and 2013. Source: HKIAC 
(2015). 

 As a consequence, we can affirm that 2013 was another strong year for HKIAC. 
The total number of dispute resolution matters rose to 463. The total amount in 
dispute in 2013 was US$2 billion, which represents a 11% increase from 2012. HKIAC 
received cases from parties from 32 jurisdictions in 2013. Of the total arbitration cases, 
75% were international and 25% were domestic, of the administered arbitration cases 
91% were international. Chinese parties remain the most frequent users of HKIAC 
arbitration, along with Taiwan, the United States, Singapore, the British Virgin Islands, 
Korea, the Cayman Islands, Germany, Japan and the Philippines. Commercial (47%), 
corporate (27%) and maritime (11%) claims remain key sectors in disputes 
administered by HKIAC. We are also seeing growth in intellectual property-related 
disputes as well as private equity matters in our administered arbitration cases55.  

 All these figures prove us what we have already said: arbitration and mediation 
are both very important processes in Hong Kong, much more important and used that 
they are in Europe. 

 3.5.2.- The situation in Mainland China. 

 Nevertheless, the situation is not the same in Mainland China. As we will see, 
it affects positively Hong Kong, because many companies do not trust China arbiters, 
so they agree with their Chinese partner to settle their disputes in Hong Kong before 
the HKIAC . 

 Though it is not our objective to explain how arbitration works outside Hong 
Kong, in Mainland China, we will just expose a few notes to clarify the situation. 
Arbitration is regulated by the Arbitration Law of the PRC (adopted on August 1st 
1994, which came into force on September 1st 1995); after the Arbitration Law the 
China Arbitration Association (CAA) was created, whose goal is to supervise all the 
different arbitral commissions (in China there are more than 180 arbitration centres 
administered by the local governments). 

 Even though China has approved the Arbitration Law, and even though China 
signed the Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (New York Convention) of 1958 , the Chinese Government usually alleges the 
existence of formal issues in order not to recognize any foreign arbitration award and 
so force all foreign parties to be subject to Chinese arbiters (which, of course, will 
favour Chinese companies). 

 There is a list of formal issues alleged by China in order not to recognize foreign 
arbitral awards, being the violation of the "international public order" the most 
frequent of them. 

                                                           
55 The source of all this data is  HKIAC, Statistics (2013): 

<http://www.hkiac.org/en/hkiac/statistics> 
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 As Von Wunschheim states, "it is further today widely acknowledged that the 

SPC's has adopted a narrower interpretation of the concept of social and public interest 

with regard to foreign-related and foreign cases [which carries the consequence that] 
within this deficient infrastructure, the prospect of enforcing a foreign arbitral award in 

China seems complicated, though brighter than enforcing foreign sentences" (Von 
Wunschheim, 2010: 494 and 499). 

 Being this the case, as the process of arbitration is not precisely transparent in 
Mainland China, it is very usual that foreign parties, when drafting a contract, 
require to have their eventual disputes settled under the Hong Kong arbitration 
system and not under the Mainland China arbitration system. 

 Hong Kong has its own agreement with China related to the mutual recognition 
of arbitral awards, as we will analyze, which allows the execution of any arbitral 
award of Hong Kong (HKIAC and ICC) in Mainland China.  

 In fact, HKIAC awards maintain a strong record of enforcement in China. The 
Chinese courts have not refused to enforce any HKIAC awards over the past five years. 

 

 3.5.3.- The importance of ADR in Hong Kong. 

 Poon considers that "Hong Kong's role as an ideal neutral place for 

international commercial arbitration may be attributed to our user-friendly legislative 

framework. (...)  The Arbitration Ordinance reinforces the advantages of arbitration, 

including respect for parties' autonomy as well as savings in time and cost for parties 

opting to resolve their disputes by arbitration. The principal objective of the Ordinance 

is to facilitate the fair and speedy resolution of disputes by arbitration without 

unnecessary expense, [containing] provisions which seek to enhance confidentiality of 

arbitration proceedings and related court hearings." (Poon, 2014: 1). 

 We can easily conclude that Hong Kong is an "arbitration-friendly" place, in 
contrast to Mainland China. However, its legal regulation (which we will analyze in the 
next point, 3.5.4) is not the only factor that helps us to explain the success of ADR in 
Hong Kong. Here are some other factors that we think can explain its importance as an 
ADR hub: 

• Hong Kong is at the same time a part of China but also a Special 
Administrative Region with a high degree of autonomy (complete autonomy in 
all areas aside from matters of "defence and foreign affairs"), under the "one 

country, two systems" principle 

• Hong Kong is ranked 4th out of 48 countries in the Index of Judicial 
Independence published in the World Economic Forum's Global 
Competitiveness Report 2013-201456 (Spain, for example, is ranked 72th out of 
148). 

                                                           
56 Index of Judicial Independence (World Economic Forum's Global Competitiveness Report 2013-2014): 
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• In ADR, parties are free to choose lawyers and arbitrators from anywhere in 
the world without restriction. 

• Hong Kong has a common law legal system surrounded by a civil law system 
(the Chinese one). Being this the case, it allows subjects coming from common 

law countries (countries as important economically speaking as the UK, the 
United States, Canada, Australia...) to feel that they are in a safe and well-
known legal system. 

• Awards made in Hong Kong are enforceable in more than 150 jurisdictions 
through the New York Convention, and also in Mainland China, through the 
Arrangements Concerning Mutual Enforcement of Arbitral Awards between the 
Mainland and the Hong Kong  SAR and the Macau SAR. 

This point is very important because we saw in the previous point how difficult 
it may be for a foreign party to have its award recognized in China. 
Nevertheless, if a party gets a Hong Kong award, its enforcement in China will 
be assured. As a consequence, there is no doubt of the importance of Hong 
Kong for all those people trying to do business with China. As we have already 
stated, the Chinese courts have not refused to enforce any HKIAC awards over 
the past five years. 

• Due to its past as a British Crown colony and to its location, Hong Kong is a 
melting pot of eastern and western culture, fact which undoubtedly helps 
when it comes the time to do business.57 

• Hong Kong enjoys a unique geostrategic position, as more than 50% of the 
world’s population live no more than a five hour flight from Hong Kong, being 
also conveniently connected to most major cities in the world by direct flights. 

 3.5.4.- Legal regulation of ADR in Hong Kong. 

 The legal basis for arbitration in Hong Kong is the Arbitration Ordinance (Cap 
609 of the Laws of Hong Kong) , which provides the basic legal framework for the 
conduct of arbitrations in Hong Kong, including provision for the enforcement of local 
arbitrations and also enforcement in Hong Kong of international awards (Cap 609, s 
87). It is effective from 1 June 2011, when the previous ordinance was repealed 
(Arbitration Ordinance, Cap 341). 

 The previous ordinance was based on a split regime - an international regime, 
which was based on the UNCITRAL58 Model Law, and a domestic regime. The new 

                                                                                                                                                                          
<http://www3.weforum.org/docs/WEF_GlobalCompetitivenessReport_2013-14.pdf> 

57 For a graphic example of this point, see: 

<http://www.nydailynews.com/life-style/travel/hong-kong-east-meets-west-gallery-1.47391> 

58 United Nations Commission on International Trade Law (UNCITRAL): 

<http://www.uncitral.org/uncitral/en/index.html> 
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Arbitration Ordinance unified the two regimes, extending the application of the 
UNCITRAL Model Law to all arbitrations in Hong Kong. 

 It was unified because it was considered more appealing for businesses the fact 
of having an arbitration system uniform with the international community.  

 However, the ordinance only sets out the general legal framework for 
arbitrations, while all the detailed procedure is set out by arbitration rules59. It is not 
our goal to describe in this point all the rules concerning arbitration in Hong Kong (but, 
throughout this thesis, we will analyze those aspects of arbitration and mediation 
regarding Property and Construction Law). 

 Normally, the rules have been agreed to beforehand by the parties in an 
arbitration clause written into the contract but, if no rules have been agreed upon, 
then the ordinance provides a mechanism for the arbitrator and the parties to 
determine the appropriate procedural rules for their dispute. 

 Usually, the disputing parties have agreed on the number and qualifications of 
the mediators and arbitrators under the mediation and arbitration clauses of their 
commercial contracts, but, if they have failed to agree or have not designed an 
appointed authority to carry on this function, then the appointment of arbitrators will 
be made in accordance with the Hong Kong Arbitration Ordinance (Cap 609, s 24). 

 In ad hoc proceedings, under the Arbitration Ordinance, HKIAC is authorized to 

carry out two important functions in relation to an arbitration: 

 

a. HKIAC may appoint arbitrators or umpires where the parties have failed to 

agree or have not designated an appointing authority or the designated appointing 

authority fails to carry out its function. 

 

b. HKIAC may determine whether a tribunal of one or three arbitrators should 

consider a dispute. 

 

 When carrying out the above two functions, HKIAC will follow the Arbitration 

(Appointment of Arbitrators and Umpires) Rules. 

 Arbitrators have membership in one or two organisations in Hong Kong, being 
the two possible organizations the Hong Kong Institute of Arbitrators60 and the 

                                                           
59 The different rules are available in the HKIAC website: 

<http://www.hkiac.org/en/arbitration/arbitration-rules-guidelines> 

60 Hong Kong Institute of Arbitrators: 

<http://www.hkiarb.org.hk/en/index.php> 
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Chartered Institute of Arbitrators61, both of them providing professional training on 
arbitration and ensuring the quality of the service offered by their members. 

 Regarding the regulation of mediation, there is not a specific regulation of all 
mediation in Hong Kong, but a regulation for mediation in each sector. For example, 
apart from the mediation carried before the HKIAC, other government bodies and 
voluntary organisations have engaged this method: we can quote, as examples, the 
Labour Relations Division of the Labour Department62, which provides mediation 
services for employers and employees to assist them in reaching a settlement to their 
claims, and also the Hong Kong Catholic Marriage Advisory Council. 

 And, of course, it is very important to remark that, under the Civil Justice 
Reform, courts are openly promoting the use of mediation. The courts have the 
power to "stay the whole or part of any proceedings or judgement either generally or 

until a specified date or event"63, which will give parties a chance to engage in 
mediation or in other forms or settlement. 

 The Practice Direction 31 on mediation, which came into effect on 1 January 
2010, stated that the courts may even penalise any party that unreasonably fails to 
enter into mediation or participates less than the minimal amount agreed to initially 
by the parties or ordered by the court. 

 The next figure shows us the summary of Mediation Reports filed in the Court 
of First Instance in 2011; it is true that in most cases mediation did not lead to an 
agreement, but it is also true that a 38% of agreements is not a low figure at all. 

 

 
Court of First Instance 

Number of 
cases 
(%) 

Average Time  
spent on 

Mediation  
per case (hour) 

Average Cost 
of Mediation 

per case (HK$) 2011^ 

Cases with Full agreement 144 (34%) 5 
$17,000 per 

case/ 
$3,100 per hour 

Cases with Partial agreement 15 (4%) 9 
$30,100 per 

case/ 
$3,400 per hour 

Total number of cases with full/partial 
agreement 

159 (38%) - - 

                                                           
61 Chartered Institute of Arbitrators: 

<http://www.ciarb.org/> 

62 Labour Department, Public Servicies: Labour Relations Division (2014), available at  

<http://www.labour.gov.hk/eng/labour/content1.htm> 

63 Rules of the High Court (Cap 4A) O1B r 1 (2) (e). 
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Cases with No agreement 262 (62%) 5 
$17,500 per 

case/ 
$3,800 per hour 

Sub-total  
(Cases with Mediation) 

421 

Cases settled/ withdrawn/ discontinued 
without mediation* 

132 

Others  
(e.g. mediation adjourned, etc) 

4 

Total: 557 

FIGURE NUMBER 25: Summary of Mediation Reports filed in the Court of First Instance in 2011. Source: 
Mediation (Hong Kong Judiciary) (2011). 

 

 Mediation has also grown very important in Building Management Cases 
(which are specifically a part of this thesis): it was introduced in the Lands Tribunal to 
cover building management cases filed since 1 January 2008.  

 The Building Management Mediation Co-ordinator’s Office (“BMMCO”) was 
set up in the Lands Tribunal by the Judiciary to help litigants in building management 
cases to consider using mediation to resolve their disputes. The role of the BMMCO is 
to act as a focal point for mediation enquiries relating to building management cases 
filed with the courts, conducting information sessions on mediation and providing pre-
mediation consultation and facilitates those willing to mediate to select mediator; but 
mediation is conducted by independent mediators outside of the Judiciary. 

 During the 5-year period from 1 January 2008 to 31 December 2012, a total of 
589 cases were referred to mediators by the BMMCO. As at 31 December 2012, 
mediation has been conducted and completed in 556 cases, of which 226 cases have 
been settled after mediation. The success rate, based on cases completed, was  41%. 
The duration between the date of appointing mediator to the date of completion of 
the whole mediation process, on average, ranged from 49 days to 62 days during that 
period64. 

 If we analyze these figures, we can see the importance of mediation in building 
management cases. The next figure shows us all these data in a more schematic way: 

 

Cases referred to independent Mediators through  
Building Management Mediation Co-ordinator’s Office  

 

                                                           
64 According to the data provided by the Area of Mediation of the Hong Kong Judiciary. 
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(From 01/01/2008 to 31/12/2012) 

Level of agreement reached 
Number of cases 

(%) 

Average Time  
spent on Mediation  

per case(hour) 

Cases with Full agreement 162 (29%) 6 

Cases with Partial agreement 64 (12%) 6 

Total number of cases with full/partial agreement 226 (41%) - 

Cases with No agreement 330 (59%) 4 

Sub-total  
(Cases with Mediation) 

556 

Cases settled/ withdrawn/ discontinued without 
mediation 

31 

Others 
(e.g. result pending, etc) 

2 

Total: 589 

FIGURE NUMBER 26: Cases referred to independent Mediators through Building Management 

Mediation Co-ordinator’s Office . Source: Mediation (Hong Kong Judiciary) (2014). 

 3.5.5.- Advantages and disadvantages of ADR. 

 The main advantage of ADR is the saving on costs and time, as even the 
simplest court-based litigation is costly: we have to count the court costs, the costs 
involved in the preparation of the matter (solicitor's and barristers' fees, etc), and also 
the important overhanging threat of costs ordered by the courts against a party (which 
is a common cost when the losing party is ordered to bear not only their own costs, 
but also the costs of the winning party too).  ADR, because of its informal nature, 
reduces this costs enormously. 

 Besides, as we have said before, we must not only consider the saving of 
money, but also the saving of time (even in a place like Hong Kong where courts work 
faster than in Spain). Court litigation is inherently lengthy and formal, and this 
formality delays other business, which will suppose undoubtedly an important cost for 
the parties. 

 On the other hand, there seem to be very few disadvantages in ADR;  maybe 
"the main concern is the effect of bypassing all of the formality, not forgetting that 

there are principled reasons behind a lot of the ill-perceived formality of the courts. (...) 

If [rules of evidence] are ignored, for practicalities' sake in some matters, then it allows 

for the possibility of the exploitation of parties in some cases" (Lo and Chui, 2010: 223). 

 However, despite these criticisms, ADR is becoming every time more popular, 
because its advantages are much more important than its potential disadvantages. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

117 

And, in a business friendly place like Hong Kong, it is very important to have a fair and 
well-structured ADR system (which Hong Kong has, as we have seen). 

 

3.6.- The legal system in China and the interface between the Hong Kong and 

the Mainland China legal system. 

 The starting idea is the one we previously explained: Hong Kong system has 
become a common law enclave within a civil law system. Even though Hong Kong, as 
we have seen, has its own legal system, separated from that of the People's Republic 
of China, it is also true that, as there may be some interferences between the Chinese 
legal system and the legal system of Hong Kong, it is useful for us to make a brief 
summary of the Chinese legal system. 

 We could add that Hong Kong is a proud common law enclave, as the words 
written by Wang and Zhu show us: "Although the common law system was imposed by 

the British, it has taken roots in the local community (...) Its perfection and effects in 

social life contrast sharply with the imperfection and impotency of the nascent legal 

system in the Mainland" (Wang and Zhu, 1999: 921). 

 First of all, we must remember the two main interfaces between the Hong 
Kong legal system and the legal system of China: 

• Article 158 of the Basic Law, already studied in point 3.4.1, which deals with 
the interpretation and amendment of the Basic Law by part of the National 
People's Congress. 

• The application in Hong Kong of certain National Laws of the PRC, explained in 
point 3.2.5. 

 We do not consider necessary to give a further explanation of these two topics, 
as they have already been explained in the previous pages. 

 But we consider incomplete to explain theses interfaces without explaining 
how the legal system works in China. This, of course, will be a summarised 
explanation, as the Chinese bureaucracy is extremely harsh and the positive law often 
differs importantly from its practical application in China. 

 Regarding the influences of the Chinese legal system, Zimmerman states that 
"China’s current legal system reflects a number of influences including the culture and 

deeply rooted philosophies of classical China such as Confucianism, Daoism, and 

Legalism. (...) After the Communist Party took control in 1949, Chinese law was 

influenced heavily by the political philosophies of Marxism-Leninism, Mao Zedong 

Thought, and the Soviet legal system. Over the last 30 years, China has adopted a 

number of laws and regulations from various international sources, especially in the 

area of commerce, foreign investment, and securities regulations" (Zimmerman, 2014: 
36). 
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 Of all these influences, we will only focus in the international legal influences 
during the post-1978 period. It would be very interesting to explain how Confucianism 
and Daoism have influenced the Chinese legal system and the minds of its inhabitants, 
but this explanation would bring us too far away from the goal of our thesis. 

 As we have already explained, the Cultural Revolution ended in 1976 with the 
death of Mao and the arrest of the “Gang of Four.” After ten years of lawlessness 
during the Cultural Revolution, the Chinese government took steps to slowly open 
China to the rest of the world.  

 It was in  1978 when the government instituted the Four Modernizations, a 
program designed to develop and modernize China’s agriculture, industry, national 
defence, and science and technology. And it was in this period when the Chinese legal 
system began to become every day more similar to our Western legal systems instead 
of the previous model for the PRC, the system influenced by Marxism-Leninism. 

 This "process of Westernization" is, in our opinion (at least in its beginning), 
more a process of making Chinese law attractive for foreign investment rather than an 
ideological change in the minds of the Chinese lawmakers. 

 Just as an example, it is important to be aware of the growing importance of 
FDI (Foreign Direct Investment) in China. Figure 27 shows us how the importance of 
FID has been growing since the opening of China. 

 

FIGURE NUMBER 27 :China's Net foreign Direct Investment, 1982- 2015. Source: IMF (2010). 

 So, this growing importance of FDI has forced the Chinese lawmakers to adapt 

its legal system into a more "business friendly" system. Being "business friendly" 

means, in our opinion, more Western-like and more predictable. Has it been 

accomplished? Just partially. 
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 3.6.1.- Political structure of the PRC. 

 China is nowadays a unitary state, flowing all power from the central 

government in Beijing. However, even if the state is unitary from a political point of 

view, we could affirm that it is not so from an  economic perspective: economic reform 

has brought an important decentralization of economic administration, being the local 

governments the ones who have the right to decide its economic affairs. 

 Art 1 of the Constitution65 defines the PRC as a "socialist state under the 

people’s democratic dictatorship led by the working class and based on the alliance of 

workers and peasants66". This definition, however, has proved to be quite untrue 

during the last thirty years, being more a statement of purpose rather than a reality. 

 According to art 2 of the Constitution, all power in the PRC belongs to the 

people and is to be exercised through the National People’s Congress (NPC) and local 

people’s congresses at lower governmental level. 

 Thus, the NPC theoretically sits on top of China's political power structure as 

the supreme organ of the state. But, in practice, most governmental power is 

exercised by the Standing Committee of the Politburo of the CCP. 

 Having the Communist Party an important role in all these institutions means 

that, even if the law specifies particular requirements, the policies of the Communist 

Party organization, through the party’s influence over the government officials who 

are also CCP members, influences greatly the way the government follows the law.  

 The  NPC, as the supreme organ of state power, has authority to issue laws 

bingind across China, appoints the president of the nation (currently Xi Jinping), the 

premier (currently Li Keqiang), and the presidents of the Supreme People's Court and 

the Supreme People's Procuratorate (which is the national prosecutorial agency).  

 The NPC has no more than 3.000 delegates (not elected by a popular vote), 

causing this large number of delegates along with the infrequency of its meetings the 

necessity to establish the Standing Committee if the NPC (SCNPC) as a permanent 

body of the NPC, having only 175 members elected by the NPC. The SCNPC is vested by 

                                                           
65 English version  of the Constitution of the People's Republic of China (full text after amendment on 

March 14, 2004): 

<http://www.npc.gov.cn/englishnpc/Constitution/2007-11/15/content_1372963.htm> 

66 The statement of purpose contained in article shows us in first place  the difference existing with 

Hong Kong. We must remember that art 5 of the Basic Law of Hong Kong states that  

"The socialist system and policies shall not be practised in the Hong Kong Special Administrative Region, 

and the previous capitalist system and way of life shall remain unchanged for 50 years."  
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Chapter III of the Constitution with extensive powers, such as the power to interpret 

the Constitution, make and revise laws... 

 The State Council in the central government is responsible for the day-to-day 

work of operating the government as the highest organ of state administration, being 

the  premier the head of the State Council, which is divided into various ministries and 

commissions. 

 And, lastly, the Supreme People's Court, which is the highest judicial organ. 

 There are of course many more institutions, but we will not analyze all of them, 

as Chinese bureaucracy is especially dense. 

  And, besides, the doctrine separation of powers is not accepted by the 

Chinese constitution, though the administrative, judicial and procuratorial organs 

exercise different functions. 

 Figure 28 shows us China's governance structure: 

 

FIGURE NUMBER 28 :China's Governance Structure. Source: Liu (2013: 3). 
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 3.6.2.- The Chinese legal system: sources of law, Judiciary and main flaws. 

 Leaving apart the political structure and focusing just on Chinese legal system, 

we have already stated that the Chinese modern legal system combines an important 

number of different legal traditions. However, if we had to sum up China's system in a 

few words, we could do it by saying that China's system is a civil law system (opposed 

to common law systems) deeply influenced by several aspects, like Chinese traditional 

thinking (Daoism and Confucianism). 

 As a civil law system (like the Spanish one), statutory laws are of key 

importance and court judgments have formally no  precedential effect though they 

may serve as guidance. 

 Nevertheless, Chinese laws give authority to the Supreme People’s Court to 

issue judicial interpretations which are treated as supplementary laws. 

 This is hierarchy of China's sources of law (laws and regulations): 

• Constitution of the PRC. 

• Laws by the NPC and SCNPC. 

• Administrative Regulations by the State Council. 

• Local People’s Congress Regulations by local people’s congresses and their 

standing committees at the provincial level- 

• Rules, including Government Rules by local governments of provinces, and 

Ministry Rules by central-level ministries, commissions, and agencies directly 

under the State Council. 

 International treaties ratified by China are directly applicable and prevail if they 

conflict with domestic law. 

 Regarding the Judicial System in China, there are four levels of general courts 

in China: the Supreme People's Court at the central government level, the High 

People's Courts at the provincial level, and the Intermediate and Basic People's Courts 

at the local level. And, in addition to these general courts, we find several types of 

specialized courts like the military courts, maritime courts, courts of railway 

transportation, courts of forestry affairs, courts of agricultural cultivation, and recently, 

environmental courts. 

 The Chinese legal system has many inefficiencies, being one of them the low 

level of part of its judiciary; as Io and Tian state, "the Chinese judicial system has been 

much criticized, especially on the poor quality of judges, lack of judicial independence, 

and weak enforcement (...) After the Cultural Revolution, courts were reopened, but 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

122 

very few judges were available. In addition, retired military personnel were often 

appointed as judges in local people's courts" (Io and Tian, 2009:115 and 118)  

 Another problem of the Chinese judiciary is the low rate of enforcement of 

Chinese courts awards: "Contrary to the U.S. practice of having the sheriff enforce a 

judgment, Chinese courts are generally responsible for enforcing their own judgments. 

(...) courts have encountered significant difficulties in enforcing their awards because of 

local protectionism and due to the low status of courts in the political hierarchy. It is 

estimated that as many as 50% of civil awards are actually unenforced. (...) there are 

still many poorly trained judges who are susceptible to outside undue influence in 

Chinese courts" (Liu, 2013: 6). 

 In our own book about the regulation of European banking in China, we studied 

thoroughly the whole Chinese legal system, concluding that these are the main 

characteristics of the Chinese legal system (Caudevilla, 2014: 94 and 95)67: 

• Chinese regulations are quite complete, as there are not important loopholes. 

• On occasions, Chinese regulations are even excessively complete, as we 

observe an excessive regulatory eagerness, especially from the administrative 

organs. 

• That Chinese law is generally complete does not prevent us from observing 

important situations of lack of clarity, and even ambiguity. 

• Chinese  law is usually too rigid, imposing too many requisites (being the 

banking sector one clear example of it). 

•  ADR system in China, unlike in Hong Kong as we explained in point 3.5,is still 

one of the biggest, if not the biggest, weak points of the Chinese legal system. 

Chinese authorities, relying on their internal procedural law, usually try to 

avoid the recognition and enforcement of foreign arbitral awards. This causes, 

as we studied, that foreign parties usually avoid Chinese arbiters and Chinese 

courts, and try, as intently as possible, to  settle their disputes under the Hong 

Kong arbitration system and not under the Mainland China arbitration 

system. 

 

 

                                                           
67 In this point, we are only summarising the conclusions exposed in our own previous book, as the other 

book dealt specifically with Chinese law. 
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CHAPTER 2: LAND LAW AND CONVEYANCING 
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4.- Property Law in Hong Kong (Land Law). 

 First of all, it is necessary to remark that, in common law systems, Property Law  
is sometimes used as a synonym of Land Law, though its equivalence is not one 
hundred per cent exact, as we will analyze. 

 Property Law is the area of law that regulates the various forms of ownership 
and tenancy in real property (land as distinct from personal or movable possessions) 
and in personal property. This is not the case in civil law systems, like the Spanish legal 
system. In civil law systems, there exists a division between movable and immovable 
property which does not exist in common law systems (immovable property would be 
the real property in common law, and movable property would be the equivalent to 
the common law personal property). 

 Dickson, in a study about the legal system of Northern Ireland whose main 
principles could be applicable to all common law systems, states that: "Land law is part 

of the larger branch of law known as "property law" (...) As the most important form of 

property is land, called, in law, "real property", or, in the USA, "realty" (...), the term 

property law is sometimes used as a synonym for land law. Strictly speaking, 

however, it should also refer to the law concerning property which is not land (cars, 

antiques, shares in a company...)" (Dickson, 2014: 387). 

 In Hong Kong, this is exactly the case: when authors and books talk about 
Property law, they are referring to Land law, even if strictly speaking Property Law is a 
wider concept than just Land Law. However, being this the case, we have decided to 
follow the same criteria: in this point 4, which we have titled as "Property Law", we 
will mainly refer to those aspects of Property Law that could be included inside the 
area of Land Law, leaving most of the regulation of personal property (known as 
movable property in civil law systems) apart, as the goal of our thesis is to study how 
real property is regulated.68 

 Inside the area of Land Law we must include a very important subarea, called 
Conveyancing69, which we will introduce in point 4.5 and will be monographically 
reviewed in all point 5. Conveyancing is in Hong Kong, due to its great economic 
importance, one of the most important legal areas, along with Banking Law and 
Company Law. 

                                                           
68 However, there is still another complication: when studying Land Law in Hong Kong, we could say that 

we are not really concerned with real property, for almost all land in Hong Kong is leasehold, as we will 

see in point 5. So we could affirm that land in Hong Kong does not really fall within the traditional 

classification of real property, being the distinction between personal property and chattels real, rather 

than the one between real and personal property, the distinction that is of importance in Hong Kong. 

69 The legal term Conveyancing should be translated into Spanish as "transmisión de la propiedad 

inmobiliaria". 

 It is defined by Black's Law Dictionary as "the transfer of legal title of property from one person to 

another, or the granting of an encumbrance such as a mortgage or a lien". 
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 Studying Land Law becomes a very necessary starting point which will allow us 
to study Construction Law (and Town Planning) with the required background in order 
to understand all the construction concepts and regulations. 

 From point 4.1 to point 4.4.1 included, we are going to analyze those parts of 
Land Law which are not included under the area of Conveyancing (they could be 
considered as part of the Real Property and Encumbrances epigraphs). And, from point 
4.4.1 to point 4.4.2 (both included) we are going to analyze some concepts 
(mortgages, leasehold ownership, etc.) which, as they are part of the epigraph 
Conveyancing, they are just announced in this point 4, as they will be thoroughly 
explained in point 5. 

 That being said, we must also remark that, in this point, we have followed the 
order and the methodology proposed by Stephen D. Mau in his analysis of Hong Kong 
Property Law (Mau, 2010), as we have considered that it was easier to follow than the 
one proposed by Sarah Nield (Nield, 2008), though both authors (as many others that 
will be properly quoted and referenced) have influenced and improved our study. 

 

4.1.- Legal regulation. 

 In this point we are going to see the sources of Hong Kong Land Law. All the 
sources play a role that must be reviewed. 

 4.1.1.- Common law of England. 

 We already saw in point 3.2.3 how common law operates in Hong Kong; some 
traditional English law principles have been applied in Hong Kong despite the apparent 
inconsistency between the two systems. The Court of Final Appeal, in China Field Ltd v 

Appeal Tribunal (Buildings)& Anor70 stated that:  

"On the resumption of the exercise of sovereignty by China the Privy Council 

ceased to be the final appellate court of Hong Kong and its place was taken by 

this Court. The jurisdiction to ascertain, declare and develop the common law of 

Hong Kong formerly exercisable by the Privy Council is now exercisable by this 

Court, it will continue to respect and have regard to decisions of the English 

courts, but it will decline to adopt them not only when it considers their 

reasoning to be unsound or contrary to principle or unsuitable for the 

circumstances of Hong Kong, but also when it considers that the law of Hong 

Kong should be developed on different lines". 

 The two matters in which the development of common law in Hong Kong has 
been different from the development in England have been (i) adverse possession and 
(ii) prescriptive rights. 

                                                           
70 [2009] 5 HKLRD 662, [2009] 5 HKC 163 (CFA). 
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 (i) Adverse possession: The general common law principle involves the barring 
 of the right o recovery of possession by the true owner71. There are some 
 differences regarding the general principles applicable to establishing adverse 
 possession in England from those applicable in Hong Kong, apart from the fact 
 that, in Hong Kong, land is only held by leasehold. 

 The main difference resides in the fact that, following the decision contained in 
 JA Pye (Oxford) Limited v United Kingdom72, the adverse possessor in England 
 can be liable to compensate the true owner when the land taken is registered 
 land under the Land Registration Act 2002 (England). And this is because, under 
 articles 96 and 98 of that Act, adverse possession of registered land is subject 
 now to the European Convention on the Protection of Human Rights and 
 Fundamental Freedoms.  

 The Hong Kong Law Reform Commission issued in 2012 a Consultation Paper on 
 recommendations for the reform of the law relating to adverse possession, 
 legislation which will alter the existing law, making it more in line with the 
 current English provisions, including the requirement to give notice (two years 
 before the end of the limitation period) to the paper owner of the claim, 
 allowing therefore the paper title owner to object within the remaining two 
 years. At this date, January 2015, no legislation has yet been enacted73. 

 In JA Pye (Oxford) Limited v United Kingdom the elements of adverse 
 possession were re-stated. It was required to show, in order to gain title of land 
 of another through possession: 

 -A sufficient degree of physical control and custody; and 

 -An intention to exercise such custody and control on one's own behalf and for 
 one's own benefit. 

 Seeking in consequence to exclude all from the land, including the true owner. 
 And, of course, there must be the absence of any consent on the part of the 
 true owner allowing the occupation of the land. 

 As neither the Land Registration Ordinance (Cap 128) nor the Basic Law (Cap 
 2101) or The Hong Kong Bill of Rights Ordinance (Cap 383) provide similar 
 clauses as the ones contained in the European Convention, the regulation of 
 adverse possession in Hong Kong has diverged from the one of England, even if 
 in the future it will be again similar, once the Project of reform is finally 
 approved. 

                                                           
71 Lau Wing Hong & Ors v Wong Wor Hung & Anor [2006] 4 HKC 221. 

72 [2005] ECHR 921. 

73 Project of The Law Reform Commission of Hong Kong related to the reform of adverse possession: 

<http://www.hkreform.gov.hk/en/projects/adv_possess.htm> 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

128 

 (ii) Prescription: the second area of Land Law which has been uncertain over 
 the last years has been that of prescription, especially in relation to the 
 obtaining of an easement74 over the land of another either by lost modern 
 grant,  or as a long user, or under the Imperial Prescription Act of 1832 (which 
 reduced the extent of the "perpetuity" period). 

 What has caused some of the uncertainties is the fact that the doctrines behind 
 long user and lost modern grant were predicated on the easement being held 
 over land held in fee simple. 

 Where prescription operates, there are three methods of prescription available 
 in seeking to obtain an interest. There is, in the first place, the common law 
 prescription, the doctrine of lost modern grant in second place and, in third 
 place, the action under the Prescription Act 1832.  Our goal in this point, 
 though, is not  to make a thorough analysis of prescription, just to study its 
 situation in Hong Kong. 

 We can ask: was prescription part of Hong Kong law? And, which is more 
 important, was it part of Hong Kong law which could continue post-1997? The 
 Court of Final Appeal, in the case quoted before (China Field Ltd v Appeal 

 Tribunal (Buildings)& Anor), answered this question (after resuming all the 
 problems we have just exposed): 

"17. The second question, which has been described as “the right of way issue”, 

is whether the fiction of lost modern grant, which has been described as the 

most common basis for a prescriptive claim to an easement in England, has any 

significant application in Hong Kong. The question is whether the supposed rule 

of English Law that the doctrine of lost modern grant does not apply as 

between leaseholders holding under a common landlord represents or should 

continue to represent the law of Hong Kong. It arises only in the appeal of Sun 

Honest Development Limited (“Sun Honest”). 

(...) 

41. In England rights of way and other easements may be acquired by (i) 

express grant (ii) implied grant (which covers inter alia ways of   necessity) or 

(iii) prescription. Prescription is of three kinds: (i) common law prescription, 

which is based on user since time immemorial, that is to say since the accession 

of Richard I to the throne of England in 1189; (ii) prescription under the 

Prescription Act 1832, which is based on user for at least 20 years next before 

action brought; and (iii) prescription based on the fiction of lost modern grant. 

Common law prescription is for obvious reasons not applicable in Hong Kong. 

The Prescription Act 1832 does not (if it ever did) apply to Hong Kong after the 

1 July 1997. That leaves lost modern grant as the only method by which rights 

of way and other easements may be acquired in Hong Kong in the absence of 

an actual grant, express or implied. 

                                                           
74 Easement should be translated into Spanish as "servidumbre". 
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(...) 

73. I have so far considered the English authorities. But the question we have to 

decide is not whether the rules under discussion represent the law of England, 

but whether they represent or should continue to represent the law of Hong 

Kong. 

(...) 

82. In developing the law, the courts must always be mindful of the need to 

avoid disturbing settled laws on which people have relied when arranging their 

business or other affairs. Sun Honest has urged us not to depart from the rules 

which limit and virtually defeat the application of the doctrine of lost modern 

grant in Hong Kong. This would, it is said, disturb settled titles. Any landowner 

who sought legal advice would be told that there was no need to stop his 

neighbour from exercising a right of way or other easement over his land, 

because however long he did so his user would not mature into a legal right. 

(...) 

86. I doubt whether either of the two rules under discussion would be upheld in 

England were they to be examined by the House of Lords. But that is not a 

question which we have to decide. We are called upon only to consider whether 

they represent or should continue to represent the law of Hong Kong. I am 

satisfied that they should not. A coherent system of prescription demands that, 

if an easement over land can be acquired by express or implied grant, it should 

be capable of being acquired by the fiction of lost modern grant, without being 

affected by restrictions wrongly imported from common law prescription 

(which never applied in Hong Kong) or based on a false premise." 

 In consequence, the result has been that easements could be obtained in Hong 
 Kong by prescription in appropriate circumstances, though it is very unlikely. 

 

 4.1.2.-Rules of Equity. 

 Rules of Equity, were developed by the Court of Chancery (as we already 
explained in point 3.2.3), received in 1844, and were amended by the Courts of Hong 
Kong since then.   

 These rules of equity, as source of Hong Kong law in general, are also a source 
of Hong Kong Land Law.  

 Besides, in recent years there has been an increase of the application of 
decisions in equity from jurisdictions other than that of England, like we see, for 
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example, in the successful reliance on unconscionability, linked to estoppel, in Pacific 

South (Asia) Holdings Ltd v Million Unity International Ltd.75 

 4.1.3.-Hong Kong legislation. 

 As we studied in point 3.2.2, Hong Kong legislation includes both primary and 
subsidiary legislation. All the rest of aspects we remarked for all Hong Kong legislation 
are also applicable to this point. 

 For Land Law, the more important local Hong Kong legislation includes: 

• The Basic Law. 

• Interpretation and General Clauses Ordinance (Cap 1). 

• Conveyancing and Property Ordinance (Cap 219). 

• Land Registration Ordinance (Cap 128). 

• Land Titles Ordinance (Cap 585). 

• Limitation Ordinance (Cap 347). 

• Building Management Ordinance (Cap 344). 

• Buildings Ordinance (Application to New Territories) Ordinance (Cap 121). 

• Landlord and Tenant (Consolidation) Ordinance (Cap 7). However, as the 
security and rent control provisions have now been repealed, this ordinance 
has lost much of its effect. 

• New Territories Ordinance (Cap 97). 

• New Territories (Renewable Government Leases) Ordinance (Cap 152). 

• New Territories Land (Exemption) Ordinance (Cap 452). 

• New Territories Land Exchange Entitlements (Redemption) Ordinance (Cap 
495). 

• New Territories Leases (Extension) Ordinance (Cap 150). 

• Government Leases Ordinance (Cap 40). 

• Government Rent (Assessment and Collection) Ordinance (Cap 515). 

• Government Rent and Premium (Apportionment) Ordinance (Cap 125). 

 Our goal is to study the most relevant part of all these Ordinances throughout 
points 4 and 5 of this thesis. 

 

 4.1.4.- Chinese Custom and Customary Law. 

 As we stated in point 3.2.4 of this thesis, according to art 8 of the Basic Law, the 
laws previously in force in Hong Kong include Chinese customary law, being its main 
area of relevance the land law in the New Territories. And, under section 13 of the 
New Territories Ordinance (Cap 97) the courts may recognise and enforce Chinese 
customs or customary rights in relation to land in the New Territories. 

                                                           
75 [1997] 1 HKLRD 1238, [1997] 3 HKC 440. 
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 As a consequence of this, Chinese Customary Law plays a role in Hong Kong 
Land Law.  However, it is important to distinguish Chinese Custom from Customary 

Law. In general, the distinction between both concepts is that "custom represents 

established patterns of behaviour, of traditional practices, accepted  by the community, 

or specific groups within the community, which can be verified" (Sihombing and 
Wilkinson, 2014: 16). By contrast, where these practices have the force of law binding 
on the members of the community, and it is possible to ascertain some precedent 
regarding the way the principles operate, then these practices have become 
customary law. 

 Customary law is, therefore, an evolution of simple custom. For example, in 
Wong Sui Yeung v Chiu Kwong Wing & Ors76, action was taken for compensation for 
the destruction of a lychee tree which a landowner claimed was his family's feng shui's 
tree, even though it was not growing on his land. Expert evidence was unavailable for 
several reasons, so the court held that the interest in the tree could represent 
"traditional practices", but no evidence was produced to indicate that such practices 
had been "elevated into the status of custom or customary rights enforceable by law" 
(paragraph 29), so no cause of action was disclosed. 

 Another case of Chinese customary law was studied in point 3.2.4. It is also 
necessary to remark that there is one problem associated with the application of 
customary law, consisting in whether or not it can override specific elements of the 
general law of Hong Kong outside the matters preserved in Part II of the New 
Territories Ordinance (and, in consequence, in respect of rural New Territories). In the 
past, there was one matter which was raised as an example of this problem: section 3 
of the Conveyancing and Property Ordinance, which requires agreements relating to 
land to land to be in writing. 

 Nevertheless, the Privy Council, in Wu Koon Tai v Wu Yau Loi77, stated that: 
"The devolution of title to land in the New Territories, whether by intervivos transaction 

or on death, is regulated by the registration system and general law of Hong Kong".78 

                                                           
76 [2005] 3 HKLRD 495. 

77 [1996] 3 WLR 778 (PC) 

78 In Wu Koon Tai v Wu Yau Loi, a lease of land in the New Territories was granted to Wu Cheong U. He 

died and, in 1934, his son sold the land. In accordance with Chinese customary law the sale was effected 

through a document signed by neither party but by a middleman. The purchaser paid the price and went 

into possession. He and his successors remained in possession. The successor-in-title of the grandson of 

the seller claimed to be entitled to the land. Among other grounds relied on were the fact that there 

was no contract for sale satisfying CPO s.3(1) (the document had not been signed by the parties or their 

authorised representative). Lord Browne-Wilkinson held (at 483) that payment of the purchase price 

and giving possession were the clearest acts of part performance. Thus there was a specifically 

enforceable contract. The equitable interest so created was binding on the successor-in-title of the 

seller’s grandson since he was a volunteer. The successor-in-title’s claim to possession failed. The 1934 

sale was effective. In the course of argument the argument had been raised that failure to register the 

sale in 1934 did not matter since s.13 of the version of the New Territories Ordinance then in force 
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 Consequently, this statement settles the question regarding the application of 
general Hong Kong law to the New Territories where no express exemption or 
application is provided for by statute: if there is not a law expressing the pre-
eminence of customary law (a law like, for example, Part II of the New Territories 
Ordinance or also the Buildings -Application to the New Territories Ordinance-, then 
general Hong Kong law is applicable before the customary law of the New 
Territories. 

   

4.2.- Introduction to Property and to Land Law. 

 In this point we are going to review the definition of property and some very 
general rules about property. Besides, we are also going to review the definition of 
land, as the most important part of Property Law, and the one we will study, as we 
already explained, deals with Land Law. 

 4.2.1.-Meaning and classification of "Property". 

 According to the Interpretation and General Clauses Ordinance, Section 1, (Cap 
1), immovable property refers to: 

(a) land, whether covered by water or not; 

(b) any estate, right, interest or easement in or over any land; and 

(c) things attached to land or permanently fastened to anything attached to 
land.79 

Consequently, the concept of property (Section 3) includes: 

(a) money, goods, choses in action and land; and 

(b) obligations, easements and every description of estate, interest and profit, 
present or future, vested or contingent, arising out of or incident to property as 
defined in paragraph (a) of this definition. 

Section 6 of the same ordinance also refers to Government Property, affirming that: 

(1) Where reference is made in any Ordinance to property and the expressions 
used in relation thereto imply that the property is owned by, belongs to, or 

                                                                                                                                                                          
allowed the court to recognise Chinese customary law and this did not require registration. This 

argument failed. Chinese customary law did not ‘trump’ the system of Land Registration in Hong Kong. 

79 On the other hand, movable property (which we will not analyze in this thesis), refers to "property of 

every description except immovable property". 
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reverts to, the Government, or convey a similar meaning, the reference shall be 
construed in accordance with Article 7 of the Basic Law.80 

(2) In this section, "property" means any of the land and natural resources 
within the Hong Kong Special Administrative Region. 

 Ownership involves certain rights for the person who owns property, which, 
following the classification made by Mau (Mau, 2010:3), are: 

• to use the property. 

• to enjoy the use of the property. 

• to enjoy the property aesthetically (for example, sculptures). 

• to destroy the property. 

• to dispose of the property. 
o by gift. 
o by succession, through a testamentary document (will), made by 

the testator or by intestacy. 
o by sale. 
o by abandonment. 

 Once we have arrived to this point, we might ask how a person gets these 
rights of ownership. Some of the most usual method of acquiring property are (again 
referring to Mau): 

• original (for example, by taking possession of property which has never 
been owned -occupancy-). 

• taking property which has been abandoned by the original owner. 

• creation or invention. 

• derivatively: 
o by sale/purchase of the property. 
o by gift of the property. 

• succession: either in accordance with a will or the laws of intestacy (if 
the person died without a will). 

 Ownership implies the right of control, but ownership and possession may be 
exercised separately. 

 

 

                                                           
80 Article 7 of the Basic Law states that: 

"The land and natural resources within the Hong Kong Special Administrative Region shall be State 

property, being the Government be responsible for their management, use and development and for 

their lease or grant to individuals, legal persons or organizations for use or development. The revenues 

derived there from shall be exclusively at the disposal of the government of the Region. " 
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  4.2.1.1.- Possession and Bailment. 

 The legal encyclopaedia Halsbury's Laws of Hong Kong states that possession 
"may mean effective, physical or manual control, or occupation, evidenced by some 

outward act, sometimes called de facto possession or detention as distinct from a legal 

right to possession. This is a question of fact rather than law" (Halsbury's, 2013: para 
295.011) 

 As a consequence, possession is the actual physical control of property, or the 
intent to possess exclusively the property intending to prevent others from using that 
property. 

 When an owner of property lawfully parts with possession of the property, two 
situations may arise: in the first one, if the owner has no intention for any other 
person to have exclusive control, then the other person has no rights to possess the 
property. This person is, therefore, a custodian, which is defined by Black's Law 
Dictionary as the “person or institution that has charge or custody of property, papers, 

or other valuable"  custody as "the care and control of a thing or person for inspection, 

preservation or security" (Black's Law, 2004: 452). 

 In the second possible situation, if the owner (upon parting with possession) 
gives full control over the property to another person, a bailment is created. A 
bailment is "a transaction under which property or goods are delivered by one party 

(referred to as the bailor) to another party (known as the bailee) on terms which 

normally require the bailee to hold the goods and ultimately to return the property to 

the bailor or to dispose of the property according to the bailor's instructions" (Mau, 
2010:4).  

 In a bailment, one person is entitled to ownership of a chattel, but a different 
person has lawful possession of the good. Generally speaking, the good is to be held 
for a purpose and to be returned or redelivered when the purpose for which it was 
delivered is accomplished. As a consequence, two sets of property rights exist in the 
same object: those arising from the bailor's title and those resulting from the bailee's 
possession. 

 Usually, a bailment is based upon a contract. According to Sihombing, there 
are three elements which make up a bailment (Sihombing, 1997: 2):  

 (i) The bailee has a duty to take care of the goods and return them to the 
 owner in due course or deliver them to another as directed by the owner.  

 The nature of the bailment will determine the extent of the duty of care: 
 Always Wing Ltd v Autofit Ltd.81 

                                                           
81[1995] 2 HKC 48. 
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 (ii) Where loss or damage occurs, the bailee has to prove that he was not 
 negligent in caring for the goods or that his failure to take care did not cause 
 the loss. See for example Dense Billion Ltd v Hui Ting Sung.82 

 (iii) The bailee is estopped from denying that the goods belong to the bailor. 

 The bailee therefore is given both physical and legal possession over the goods, 
but does not become its owner. The bailor keeps the ownership or title to the property 
and may recover possession upon the end of the bailment. 

 Besides, in some cases the bailee can create a sub-bailment (for example, 
when the bailee sends goods to another person for a repair which the bailee is unable 
to effect himself). 

  4.2.1.2.-Possession and the Finder Doctrine. 

 The common law recognises the Finder Doctrine for those cases in which an 
owner is unintentionally separated from its property; according to this doctrine, if the 
owner loses or misplaces property, the finder has better rights to the found object 
than anyone except the owner.   

 This doctrine was introduced by the case Armory v Delamirie83, where it was 
stated that "[a finder] does not by such  finding acquire an absolute property or 

ownership. Yet he has such a property as will enable him to keep it against all but the 

rightful owner". Thus, a finder has a right in the found property that is good against 
everyone except the owner.84 

 There could be several examples of this doctrine that we will not analyze, but 
one, related to the land: this doctrine would be applicable if the owner of the land was 
never in actual possession of it. In this case, the finder will be the individual who 
obtains lawful possession, except against the lawful owner. 

 The Finder Doctrine "illustrates the common law's concept of relativity of 

property" (Mau, 2010:5): the law determines which of the claimants of particular 
property has better title, rather than determining the true owner. 

                                                           
82 [1996] CA no 135/96. 

83 (1722) 93 ER 664. 

84 The Finder Doctrine, among many other cases, was applied in the famous Parker v British Airways 

Board [1982] 1 QB 1004. In this case, the claimant, who was a passenger of the airline, found a bracelet 
in the airline’s international executive lounge. The claimant handed over the bracelet to the airline, 
requesting that if the bracelet remained unclaimed, it should be returned to him. British Airways sold 
the bracelet and kept the money from the sale. The claimant sued and the court determined that the 
claimant acted properly. The airline did not show an intention to exercise control over the lounge such 
that the bracelet was in its possession before the claimant found it 
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 For example, in an action for conversion, the claimant only needs to prove 
better title than the respondent, not being able the respondent to rely on the defence 
that a third party has a better title than the claimant. 

 All these common law rules that we have just enounced apply in Hong Kong. It 
is also important to highlight that, at common law, possession is assumed as evidence 
of title: when an owner has been wrongfully dispossessed of his goods by theft, or has 
lost them, he retains the right to possess them; but, where he has bailed them for a 
term or by way of pledge, this right is temporarily suspended. 

 The presumption of law is that the person who has de facto possession also has 
the property, and accordingly, such possession is protected, whatever its origin, 
against all who cannot prove a superior title. 

 

  4.2.1.3.-Classification of Property. 

 Property in English common law is traditionally classified into three categories: 

• Real property. 

• Personal property. 

• Chattels real. 

 However, we must remark that there is not one single classification of property, 
it can be classified in many different ways and, besides, some of the categories may 
overlap so that a particular kind of property could be classified in more than one 
heading. We have tried to present the simplest (yet the most interesting for our thesis 
at the same time) classification. 

  4.2.1.3.1.-Real Property. 

 In early common law, only some legal actions were available to force a 
defendant to return property to its rightful owner, being these actions known as "real 
actions" (actio in rem in Latin). Real actions were only initially available in respect of 
freehold land, which was therefore classified as real property. 

 The owner of freehold land who had been dispossesses by another could thus 
go to court to demand the eviction of a squatter. 

 Realty, therefore, includes all things such as freehold states and interests in 
land; trees and other plants which grow in the land; and things that are permanently 
attached to the land, such as buildings, structures and plants. 

 Real property can be sub-divided into corporeal and incorporeal 
hereditaments, which we will analyze below. 
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  4.2.1.3.2.-Personal Property. 

 The expression "personal property" is used to classify all property falling 
outside the realm of "real property". Personalty, therefore, is all other types of 
property, sometimes referred to as chattels. 

 This is due to the fact that the owner of property other than freehold land 
could not always recover the property should he for some reason lose possession or 
control, meaning this that real actions were not available to him. So, the best the court 
could do for him was to require the defendant either to return the property or pay the 
owner the value of the property. As the court order was directed to the defendant 
personal, the action became known as the "personal action", derived from the Latin, 
actio in personam. 

 

  4.2.1.3.3.- Chattels Real. 

 Though freehold property enjoyed the benefit of real actions, it had a number 
of disadvantages that encouraged the creation of an interest in land which fell outside 
the freehold system. This was the lease. 

 In the beginning, the common law considered the lease as no more than a 
personal contract between the parties by which the owner of land permitted someone 
else to occupy the land, The occupier or lessee might recover possession of the land 
from the owner or his heirs who had breached their agreement to lease, but could not 
recover possession from a third party, only personal actions were available to the 
lessee. 

 Consequently, leases were initially regarded as personal property; however, the 
common law gradually developed actions that enabled the lessee under a lease to 
recover possession of the land against a wider circles of defendants and, by the end of 
the 15th century, with the writ of ejectment a lessee was able to recover possession 
against anyone who might dispossess him. Though the lessee had a real action, leases 
were not admitted to the realm of property, but leases were not exactly personalty 
either. So some distinction had to be made: leases came to be classified as chattels 
real to mark their hybrid nature. 

 Thus, a chattel real is defined by Black's Law Dictionary as a: 
"Leasehold (not freehold) property interest considered a chattel because (since it is 

not characterized by the indefiniteness of ownership) it has characteristics of both 

personal and real property." 

  4.2.1.3.4.-Corporeal and Incorporeal Hereditaments. 

 At common law, the word "hereditament" denoted property that descended to 
an heir on intestacy, for example realty as opposed to personalty (in other words,  
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those rights which are capable of being inherited). Traditionally, hereditaments are 
classified as either corporeal or incorporeal. 

 Corporeal hereditaments relate to the physical characteristics of the land 
over which rights may be exercised and include the land itself (buildings erected on 
the land, minerals under the surface of the land, vegetation growing on the land...). 

 Incorporeal hereditaments include rights that are exercisable over the land, 
being easements the most important of them. 

 Thus, according to Mau,"corporeal hereditaments are physical objects over 

which rights may be exercised  and incorporeal hereditaments are intangible rights 

over objects" (Mau, 2010:7). 

 We will thoroughly study easements in point 4.4.1, under the epigraph 
"Servitudes". 

  4.2.1.3.5.- Choses in Possession and Choses in Action. 

 Personalty is also classified into things that are tangible and things that are 
intangible. Choses in possession are those moveable objects (books, cars... that can be 
physically possessed). 

 Choses in action are a less definite notion, as they include intangible rights in 
personal property (copyrights, patents and company shares), the fruits of rights than 
can only be claimed by taking action (as opposed to physical possession), being a com 
on example of a chose of action a debt. 

 

  4.2.1.3.6.- New Classifications of Property. 

 According to Nield, "The traditional classification of property is important 

because it is within these categories that the law has evolved. Many of the 

developments in land law depend upon these traditional distinction (...) But these 

categories are no longer very useful in identifying the distinct characteristics of 

property rights today" (Nield, 2012: 3). 

 Thus, personal property may now be recovered by action, and the term 
"hereditament" has lost much of its significance, as there is not now any difference 
between the devolution of real and personal property on death. 

 Another important current issue is the status of licences over land: these have 
been traditionally classified as personal rights, but, as they have in certain 
circumstances bound third parties, the question arises whether they should now be 
regarded as proprietary in nature.  
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 There are several other examples of how the concept of property is changing 
which we will not expose in this point, but we will refer to them throughout point 5. 

 As Nield concludes, "Our rapidly changing world calls for changing perceptions 

of our concepts of property"(Nield, 2012:4).  

  

 

 

FIGURE NUMBER 29: Common Law classification of Property. Source: University of Queensland, 
Australia (2010). 

 

 

 4.2.2.-Meaning and classification of "Land". 

 Land is defined in the Conveyancing and Property Ordinance (Section 2) as 
including: 

(a) land covered by water; 

(b) any estate, right, interest or easement in or over land; 

(c) the whole part of an undivided share in land and any estate, right, 
interest or easement in or over the whole or part of an undivided share 
in land; and 
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(d) things attached to land or permanently fastened to anything 
attached to land, like, for example, fixtures. 

 We must remark that the definition of land is very similar from the one of 
immovable property that we reviewed in the previous point. 

 According to common law principles, whoever owns the land also owns the 
airspace above the land and everything beneath the surface85 on the principle "cujus 

est solum ejus est usque ad coelum et ad inferos" (whoever owns land owns it right up 
to heaven and down to hell). 

 There are, however, some exceptions to this principle: 

(a) Certain minerals belong to the Government86. 

(b) Coin and bullion manufactured of gold or silver found hidden in the 
land where the owner is unknown belong to the Government as 
treasure trove87. 

(c) Relics88 belong to the Government89. 

(d) There is judicial comment to the effect that airspace is only owned as 
far as the atmosphere extends90. 

 It is very important to remark, following Nield (2012:4), that, when studying 
Land Law in Hong Kong, we could say that we are not really concerned with real 
property, for almost all land in Hong Kong is leasehold, as we will see in point 5. Thus, 
instead of calling builders "real state developers", we should call them "chattels real 
developers", as land in Hong Kong does not really fall within the traditional 
classification of real property, being the distinction between personal property and 
chattels real, rather than the one between real and personal property, the distinction 
that is of importance in Hong Kong. 

                                                           
85 See, for example, Grigsby v Melville [1974] 1 WLR 80. 

86 S 3, Mining Ordinance (Cap 285), establishes that the entire property in, and control of, all minerals 

and mineral oils in, under or upon any lands or under any waters within Hong Kong is vested in the 

Government, save in so far as such property and control may be limited by any express grant by the 

Government. 

87 Attorney General v Trustees of the British Musem [1903] 2 Ch 598. 

88 Relics are defined in s2, Antiquities and Monuments Ordinance (Cap 53) as meaning any movable 

object made, shaped, painted, carved, inscribed or otherwise created, manufactured, produced or 

modified by human agency before the year 800, whether or not it has been modified, added or restored 

after the year 1799 and fossil or impressions remain. 

89 Section 10(1), Antiquities and Monuments Ordinance. 

90 Per Lord Denning in R v Trent River Authority, ex p National Coal Board [196] 2 QB 141 at 658. 
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 As we will analyze in point 5.1.1, almost all land in Hong Kong presently vests 
in the State and, with the exception of St. John's Cathedral, there is no privately 
owned freehold land in Hong Kong. However, much of the Government's land in 
Hong Kong has been progressively alienated to private individuals or corporations by 
way of Crown (now Government) leases or Conditions of Sale, Exchange, Grant, 
Extension or Regrant. 

 

  4.2.2.1.- Chattels, Fixtures and Land. 

 The House of Lords, in Elitestone Ltd v Morris91, stated that every object which 
is brought onto land may be classified into three broad categories: this object may 
be (a) a chattel; (b) a fixture; or (c) part of the land itself.  

 Categories (b) and (c) are both treated as part of the land itself; the problem, 
however, lies in classify an object as a chattel or as a fixture. The most accepted test to 
make this classification was laid down by Parke B in Hellawell v Eastwood92: 

"The only question, therefore, is, whether the machines when fixed were parcel of the 

freehold; and this is a question of fact, depending on the circumstances of each case, 

and principally on two considerations: first, the mode of annexation to the soil or 

fabric of the house, and the extent to which it is united to them, whether it can easily 

be removed, integre, salve et commode, or not, without injury to itself or the fabric 

of the building; secondly, on the object and purpose of the annexation, whether it 

was for the permanent and substantial improvement of the dwelling... or merely for 

a temporary purpose, or the more complete enjoyment and use of it as a chattel". 

 Therefore, the court will, to determine if an item is a chattel or a fixture, take 
into consideration both the purpose of its annexation and the degree of its 
annexation to the land. To see some practical examples, courts have considered fixed 
seats in a  cinema and machinery attached to a concrete floor by nuts and bolts to be 
fixtures93. On the other hand, a tapestry attached to a wooden frame nailed to a wall 
and ceiling lights have been considered as chattels and not fixtures.94 

 In Hong Kong, there is an important question which has arisen several times: 
are air conditioners fixtures? This is not an unimportant question, as air conditioners 
are a very visible and very important part of every Hong Kong building (see pictures 
below, next page).  

                                                           
91 [1997] 1 WLR 687 (HL). 

92 (1851) 6 Ex 295 

93 Vaudeville Electric Cinema v Muriset (1923) 2 CH 74 and Reynolds v Ashby & Son [1904] AC 466 (HL) 

respectively. 

94 D'Eyncourt v Gregory (1866) LR 3 Eq 382 and Connie Frances Haines v Cheung Hing Cheong (HCPI 

551/200, 8 May 2006, unreported) respectively. 
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 This question has occupied judicial attention on several occasions. In the case 
Irene Loong v Pun Tsun Hang95, the court considered that a window-type air 
conditioner was prima facie a fixture, as it could not be enjoyed separately from a 
room, being its purpose clearly to improve the premises, in this case a ballroom. 
However, in the case Yu Yiu Kong Samuel v Kobylanski, Stephen Andre96, His Honour 
Judge expressed no doubt in concluding that a window-type air-conditioner was not a 
fixture, saying that: 

"If the item is intended to be permanent and to afford a lasting improvement 
to the land or building, it will be a fixture. If the attachment is intended to be 
temporary and no more than necessary for the use and enjoyment of the item, 
it remains a chattel (...). Applying these tests, I have no doubt that the air-
conditioning unit in question, a window-type air conditioner, was not a fixture. 
Its attachment to the wall was only temporary. It could have been removed 
without much damage to the wall. Such an air-conditioner was no different in 
nature from a ceiling fan or wall lamp. All of these items are, in my view, 
chattels rather than fixtures" 

 The court, in Penta Continental Land Investment Co Ltd v Chung Kwok 

Restaurant Ltd97, decided in a similar way, holding that three air-conditioning 
machines placed in a garage adjoining a restaurant, which were bolted to frames not 
attached to the building but merely rested on the floor, were not fixtures. 

 These two decisions were considered by Jackson-Lipkin J in Orient Leasing 

(Hong Kong) Ltd v NP Etches98, where he held that an air conditioning system which 
was an integrated part of a multi-storey building was a fixture. But, what about split-
level type air-conditioners? It has not been determined yet whether they are fixtures 
or chattels. 

                                                           
95 [1959] HKDCLR 192, [1959] HKCU 91. 

96 (DCCJ 15371/2000, 11 July 2001, unreported) (DC). 

97 [1967] HKDCLR 22, [1967] HKCU 52. 

98 [1985] HKLR 292, [1985] HKCU 23. 
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PICTURE NUMBER 30: Building in Nathan Road (Jordan, Kowloon. Hong Kong SAR). Picture 
taken by the author of this thesis, Oriol Caudevilla (2014). 

In this picture, we observe a multi-storey building located in the busy Nathan Road, which 

crosses all Kowloon from North (Kowloon Tong) to south (to the Victoria Bay, in Tsim Sha Tsui). 

It is easy to see all the window-type air conditioners in the façade of the building. This 

abundance of air conditioners in the façade is very typical from Hong Kong. We can count at 

least 170 air conditioners only in this building. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

144 

 

PICTURE NUMBER 31: Building in Des Voeux Road, West (Sheung Wan, Hong Kong Island). 
Picture taken by the author of this thesis, Oriol Caudevilla (2013). 

In this picture, we observe a huge multi-storey building located in Des Voeux Road, West, in 

Hong Kong Island, not far from the business district in Central. We observe once again all the 

abundant window-type air conditioners in the façade of the building. Whether they should be 

considered as chattels or as fixtures is not yet clear, though Orient Leasing (Hong Kong) Ltd v NP 
Etches held that, when air conditioners are an integrated part of a multi-storey building (like in 

the case of the pictures), they should be considered as fixtures. 
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 Blocks of flats, houses and huts will normally be attached to the land and will 
consequently be fixtures within category (b) and be part of the land within category 
(c). However, not all structures resting on the land will be fixtures or part of the land. 
In Elitestone Ltd v Morris99, the House of Lords was called upon to decide whether or 
not a bungalow, which had been constructed of timber-framed walls, feather 
boarding, timber floors and chipboard ceilings, was a fixture. It was not affixed to the 
land, but rested by its own weight on concrete pillars. The court considered that the 
question to be determined was whether, when a structure was built, it became part 
and parcel of the land and was real property in its own right. The answer to this 
depended upon the degree and object of annexation to the land and the use for which 
the chattels had been brought onto the land. Where a house was built in such a 
manner that it could not be removed except by destruction, it could not have been 
intended to remain a chattel and had to have been intended to form part of the 
realty. Where, however, a house was constructed in such a manner that it was 
removable, whether as a unit or in sections, it might remain a chattel even though it 
was connected temporarily to mains services such as water and electricity. In our 
case, the bungalow was not a fixture within category (b) since it was not attached to 
the land. A structure could be annexed to land simply by force of gravitation. Taking 
into account the degree and object of the annexation, it was considered as part of the 
land and fell within category (c). 

 

 Another important point is that related to things growing in the land; we will 
analyze this in point 5.1.1.4. For now, we consider necessary just to state that the 
principle that operates in this case is that of "quicquid plantatur solo, solo cedit" 
("whatever is planted in the land becomes part of the land"). 

 Though there are still many other aspects related to land that we should still 
explain, we will do it in point 5.1.1, where we will explain thoroughly all the system of 
land holding in Hong Kong, including such important matters as sectioning and 
subdivision of land, land surveys and land boundaries, disposal of Government land... 
In this point 4.2.2 we only intended to enounce the definition of land and some of its 
characteristics, as an introduction to point 5.1.1. 

 

4.3.- Real property. 

 According to what we explained before, real property is defined by Black's Law 
Dictionary as:  

 "1) all land, structures, firmly attached and integrated equipment (such as light fixtures or a 

well pump), anything growing on the land, and all "interests" in the property, which may include 

the right to future ownership (remainder), right to occupy for a period of time (tenancy or life 

estate), the right to drill for oil, the right to get the property back (a reversion) if it is no longer 

                                                           
99 [1997] 1 WLR 687 (HL). 
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used for its current purpose (such as use for a hospital, school or city hall), use of airspace 

(condominium) or an easement across another's property. Real property should be thought of 

as a group of rights like a bundle of sticks which can be divided. It is distinguished from personal 

property which is made up of movable items. 

 2) one of the principal areas of law like contracts, negligence, probate, family law and criminal 

law." 

 Section 2 of the Conveyancing and Property Ordinance (Cap 219) provides the 
definitions concerning conveyancing and property. As we will use these definitions 
throughout points 4 and 5 of this thesis, we quote section 2 in full right now just as an 
introduction to these concepts, even though they will be explained later: 

In this Ordinance, unless the context otherwise requires-  

“assignment” includes-  

(a) the transfer of the whole of the interest in land held under a Government 

lease;  

(b) a legal charge;  

(c) a lease (other than a Government lease); 

 (d) a surrender;  

(e) an assent; and  

(f) every other assurance or conveyance of land by any instrument;  

“bankruptcy”  includes winding up; 

“borrower”, where used in the First, Second and Third Schedules, includes 

“mortgagor”;  

“encumbrance”  includes a legal and equitable mortgage, a trust for securing 

money, a lien, a charge of a portion, annuity, or other capital or annual 

sum; and “encumbrancer”  … includes every person entitled to the 

benefit of an encumbrance, or to require payment or discharge thereof 

“equitable interest”  means any estate, interest or charge in or over land which 

is not a legal estate or a freehold; 

 “instrument”  means any document having legal effect except a will;  

“land”  includes-  

(a) land covered by water;  

(b) any estate, right, interest or easement in or over any land; (bb)the whole or 

part of an undivided share in land and any estate, right, interest or 
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easement in or over the whole or part of an undivided share in land; 

and  

(c) things attached to land or permanently fastened to anything attached to 

land;  

“legal charge”  means a mortgage expressed to be a legal charge;  

“legal estate” means-  

(a) a term of years absolute in land;  

(b) the legal interest in any easement, right or privilege in or over land for an 

interest equivalent to a term of years absolute; and 

 (c) a legal charge; 

“lender” , where used in the First, Second and Third Schedules, includes 

“mortgagee”; 

 “mortgage”  means a security over land for securing money or money’s worth;  

“mortgage money”  means the money, or money’s worth, secured by a 

mortgage;  

“mortgagee”  includes any person claiming under a mortgagee;  

“mortgagor”  includes any person claiming under a mortgagor;  

“sale” , in relation to the sale of land, includes the disposition of all or part of 

the vendor’s estate and interest under a Government lease; …  

“term of years absolute” , includes a term for less than a year, for a year or 

years and a fraction of a year and from year to year. 

 

 

 4.3.1.- Estates. 

 An estate is an interest in land which entitles its owner to exercise rights over 
that land for a period of time. There are two types of estates: freehold and leasehold.  

 As we stated before, freehold estates are practically irrelevant in Hong Kong, 
as  almost all land in Hong Kong is leasehold. However, it is interesting to study them in 
order to study leasehold estates (the predominant form in Hong Kong) more properly. 

 The difference among them is how long they last: freehold estates are of 
uncertain duration, while leasehold estates are of certain duration. 
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  4.3.1.1.-Freehold Estates. 

 Freehold estates owe their name to the free tenures which were all held for an 
uncertain duration. There are two important terms which should be exposed before 
going on: grantor and grantee. A grantor is the person (or company or trustee) who 
grants, gives or sells the property or a property right. A grantee is the person (or 
company, trustee, etc.) who receives the property or property right. 

 Traditionally, there are three types of freehold estate: 

• Fee Simple. The proper name of this estate should be fee simple absolute in 

possession. The word fee means an estate which can be passed to another 
person; simple means that the estate can be passed on to anyone (there are 
no restrictions upon who can own the land). Absolute refers to the unlimited 
or unrestricted time period of ownership.  

An absolute interest is an interest in an estate which is not determinable or 
conditional. 

There are two sub-types of fee simple estates: conditional fee simple and 
determinable fee simple.  In the first case, the person granting or creating this 
estate may take possession of the property in the future when a specified 
event either takes place or does not take place. It requires the event (which is a 
condition) to occur after the granting of the estate. 

In the second case, "the grant of the interest in the land lasts until a specified 

event occurs (or does not occur) (...). The fee is a determinable estate even 

where a specified event is unlikely to occur(...) For example, a grantor grants to 

a grantee the estate until the grantee buys a flat in Causeway Bay. When and 

only if the grantee buys such a flat, the grantee's interest in this estate 

terminates" (Mau, 2010: 12). 

However, it may be difficult at times to know if a conditional fee simple or a 
determinable fee simple is being created because the end result (return of the 
estate to the grantor) is quite similar. Nevertheless, the wording used in the 
grant might assist in clarifying if the estate is of one sub-type or of the other: 

 

 

FIGURE NUMBER 32: Wording used in Conditional Fee Simple Estates and Determinable Fee 

Simple Estates. Source: Mau (2010:13). 
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 To sum up, a fee simple estate lasts for the lifetimes of the tenant and his 
 heirs.  Therefore, it can continue indefinitely provided heirs of the tenant 
 remain alive.  And it can be passed on to anyone. 

 

• Fee Tail. It lasts for the lifetimes of the tenant and his lineal descendants. It too 
can last indefinitely, but "the chances are less in view of the more restricted 

class of descendants to whom the estate can pass" (Nield, 2012: 23).  

So, in other words,  this estate continues so long as the original tenant or any 
of the tenant's descendants survive. If the family line is broken, the fee tail 
estate ends. Thus, the grantee cannot sell the land and only familial 
descendants can inherit the state. 

Once the fee tail ends, the estate reverts back to the grantor. 

 

• Life Estate. It is measured by the life of a person: this estate exists only for the 
duration of someone's lifetime. The life estate may be granted for the life of 
the tenant or the grant may be based on the life of any other individual (in this 
case it is called estate "per autre vie"). 

 There are cases in which these estates we have just seen may be held by more 
than one grantee: in this case we are talking about the concept known as co-
ownership. The two types of co-ownership most commonly found in Hong Kong are 
joint tenancy and tenancy in common. 

 Nevertheless, we are not going to analyze these kinds of co-ownership in this 
point, we are going to analyze them in point 5.3.2.   

 

 

  4.3.1.2.-Leasehold Estates. 

 Leasehold estates (also known as non-freehold estates) will be thoroughly 
reviewed in the next point, 4.3.2 ("Licence and Leasehold Estates"). For now, we are 
only going to expose its definition. 

 Reilly defines it as "A less-than-freehold estate that a tenant possesses in real 

property. Under a lease, a tenant possesses a leasehold, and the landlord possesses the 

reversion estate. (...) Leasehold estates are generally classified as estates in personal 

property. Some estates, however, provide for certain leasehold estates to be 

considered as real property while also retaining their characteristics as personal 

property" (Reilly, 2000: 235). 
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 As we stated previously, in Hong Kong we are only concerned with leasehold 
estates; leaseholds only came to be considered as estates in land with their 
recognition as a distinct species of chattel that shared both the characteristics of 
tenure and estates with real property. However, they were always considered as 
somehow inferior to freehold estates, so it is impossible at common law to carve a 
freehold estate out of a leasehold term. Thus, it is not possible at common law to 
create a life estate or a lease for life out of a Crown lease in Hong Kong, for both a life 
interest and a lease for life are classified as freehold estates, but it is possible for such 
estates to exist in leasehold property in equity.  

 All the different kinds of leasehold estates (fixed term, periodic term and 
tenancy at will/tenancy at sufferance) will be explained in the next point. 

 The next figure sums up all the different kinds of estates; we have tried to 
explain throughout this thesis most of them: 

 

FIGURE NUMBER 33: Classification of Estates. Source: Garrett Wilson (2012). 

 4.3.2.- Licence and Leasehold Estate. 

 Leasehold estates, as opposite from freehold estates, are held for a certain 
duration and usually involve a continuing relationship between the grantor and the 
grantee, consisting in the obligation of the grantee (tenant) to pay a rent to the 
grantor (landlord). 

 Leases play a central role in land ownership in Hong Kong: the Crown (after 1 
July 1997, the Government of the Special Administrative Region of Hong Kong) is the 
ultimate holder of the land. The Crown or Government disposes of land by granting a 
Crown or Government lease of the land for a term of years to the highest bidder at an 
auction. The Joint Declaration between the British Government and the Government of 

The People's Republic of China on the future of Hong Kong limited the right of the 
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Crown to grant leases extending beyond 2047. Before the Joint Declaration, it was 
common for the Crown to grant terms of 75 years together with a right to renew the 
term for a further term of 75 years. The lessee under a Crown or Government lease, 
once having developed the land into residential units, may decide to realise his 
investment by selling the flats off to individual purchasers, by transferring or assigning 
a share in the lease. Alternatively, the lessee may decide to retain the development for 
investment and, instead of selling the land, grant short-term leases of individual units 
for terms of usually about two or three years.  In this case, the lessee has dealt with 
the development by creating new subleases rather than by the assignment of the 
existing Crown or Government lease itself. We will further explain all of this in point 
5.1.1. 

 Leases were not considered to be a legal right to real property, being regarded 
as just commercial contracts which created in personam rights between the parties. 
Unlike freehold estates, leases historically did not affect the tenant's social class or 
position in the society of that time. Thus, leasehold estates were not subject to a real 
action. A dispossesses tenant could not recover the land from the landlord but would 
only be awarded damages for breach of contract. Since the interests contained in a 
lease were protected only by action in personam, the lease was regarded as personal 
property, being classified as personalty. 

 However, not every occupier of land will qualify as a lessee. His occupation 
must display certain characteristics, in particular: 

 (i) exclusive possession of the land; and 

 (ii) a certain duration. 

 Exclusive possession "justifies the recognition of the tenant's occupation as an 

estate or interest in the land itself" (Nield, 2012: 267), as it marks the degree of 
physical control over the land that entitles the tenant to call the land his own and to 
keep out anyone he does not want to enter, including his landlord. 

 In Street v Mountford100 the court stated that "to constitute a tenancy the 

occupier must be granted exclusive possession for a fixed periodic term certain in 

consideration of a premium or periodical payments". But not all occupiers of land are 
tenants, as a tenant holds a legal estate. Some occupants of land only have a licence 
or permission to use the premises which creates no interest in the land. 

 As Nield states, "the importance of distinguishing between a lease and a licence 

is emphasised by the fact that a lessee enjoys the protection of the rent control and 

security of tenure legislation found in the Landlord and Tenant (Consolidation) 

Ordinance, while a licensee does not". (Nield, 2012: 267). 

                                                           
100 [1985] AC 809, 818. 
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 Thus, the distinction between a lease and a licence has been fertile ground for 
litigation, not just over the question of whether exclusive possession has been granted 
but also over the question of whether the grant of exclusive possession is the decisive 
factor distinguishing between a lease and a licence. 

 The issue at the case previously quoted, Street v Mountford, was whether the 
fact of exclusive possession was decisive in distinguishing a lease from a licence. 
Traditionally, exclusive possession dictated a lease, but in a number of cases101 the 
Court of Appeal in England suggested that the express intention of the parties was 
the governing factor in distinguishing a lease from a licence, being the fact of 
exclusive possession just one factor to be taken into account. 

 The House of Lords, in Street v Mountford, formulated a broad test stating that 
where the terms of the agreement are inconclusive or there is no written agreement, 
the court must look to all the circumstances of the case to determine whether the 
occupier has sufficient control of the premises to support a claim to exclusive 
possession.  However, the House of Lords in doing so excluded -erroneously, according 
to Nield (2012:269)- from the leasehold fold a number of exceptional circumstances in 
which the grant of possession for a term would not constitute a tenancy, namely: 
where the occupier was a lodger or service occupier; where the parties were vendor 
and purchaser; where there was no intention to create legal relations because it was a 
family or friendly arrangement...  

 A licence can be defined as "a permission to use land, without which an 

occupier would be a trespasser" (Nield, 2012: 487). A licence creates no interest or 
estate in the land, being just a personal right providing a remedy only against the 
licensor and not against the land. 

 The importance of distinguishing a licence from a lease, as we stated before, 
lies in the fact that the Landlord and Tenant (Consolidation) Ordinance (Cap 7) applies 
only to leases. 

  4.3.2.1.- Types of licence. 

 In addition to the criteria set out in Street v Mountford, Mau considers that the 
courts may consider some additional factors in determining whether there is a licence 
or a lease, factors which we will explain in our own words (Mau, 2010: 23): 

• The power to grant a lease.  

This rule is similar to the nemo dat quod non habet rule that a seller cannot 
give better title than that which the seller possesses. 

• The substance of the agreement. 

                                                           
101 Marchant v Charters [1977] 1 WLR 1181. 
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 The parties cannot create a licence simply by calling it so, the courts will look at 
 the substance of the agreement, rather than the form. 

• Family arrangements, acts of friends or generosity. 

 No lease is created where the parties have no intention to create any legal 
 relationships. 

 

  4.3.2.1.1.-Bare Licence. 

 A bare licence is permission to enter land without any payment by the 
entrant. A visitor's entry onto land is allowed with the owner's permission. The visitor, 
with this permission, is a licensee and not a trespasser. If the owner requested the 
visitor to leave, and this failed to do so, the visitor would become a trespasser. 

 A bare licence can be created expressly or impliedly. For example, a guest at a 
dinner party will have an express permission or invitation to attend, whereas a 
postman will be entitles to come to the front door of a flat as a result of an implied 
permission. 

 A bare licence can be cancelled or revoked by either party. Revocation may be 
made by express notice or by any act inconsistent with the continuance of the licence 
(following the previous example, the express licence of dinner guests ends when they 
leave). 

 The death of one of the parties or the assignment by the licensor of his interest 
will also automatically terminate a bare licence. When a licensor revokes a bare 
licence, the licensee will not immediately become a trespasser, as he is allowed a 
reasonable time to leave the land. 

 

 

  4.3.2.1.2.-Licence Coupled with an Interest. 

 A licence coupled with an interest arises where a right to enter land is granted 
in order to support an interest in the land. The classic example is where the grantee 
of a profit is entitled to enter the land in order to exercise his right to take the produce 
of the land. 

 Thus, the grantee of a profit à prendre is entitled to enter the land of another 
person in order to remove its natural products such as wild animals, soil or minerals. 

 As profits are not commonly found in Hong Kong, licences of this nature are 
unusual. 
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  4.3.2.1.3.-Contractual Licence. 

 A contractual licence arises when the permission to made or to occupy land is 
made pursuant to a contract. Contractual licences serve many functions: for instance, 
in the short term, contractual licences are found in the right to enter a cinema, a 
concert hall, a sports venue, or to park a car in a commercial car-park- In the longer 
term, licences may govern the right of a building contractor to enter a building site to 
perform his building contract, or the right to enjoy the facilities of a club in return for a 
periodic subscription. 

 The creation and the terms of contractual licences may be express or implicit. 
Termination of a contractual licence will depend on the terms of the licence. As Nield 
states, "for instance, the length of the licence may be expressly stated, but in many 

cases the courts will have to ascertain the parties' intention from the terms of the 

licence and the surrounding circumstances" (Nield, 2012: 489). 

 

  4.3.2.2.- Leasehold Estates. 

 As we stated before, the distinction between leases and licences can be difficult 
and has been a fertile ground for litigation. Conceptually, the distinction is clear, but, 
when it comes into practice, it becomes less clear, having to be judged and determined 
on a case-by-case basis. 

 The criteria followed sin the mid-1980s has been that stated in the case we 
reviewed above (Street v Mountford): to be a lease, every tenant must have exclusive 
possession for a fixed duration. 

 Therefore, a leasehold must accomplish the two characteristics stated 
previously: (i) exclusive possession of the land by the tenant; and (ii) a fixed duration. 

� Exclusive possession means that a tenant must have the right to take 
possession and to exercise all the rights that come with possession. "If exclusive 

possession is not given, the occupier will not enjoy a licence to occupy, which 

confers no estate or interest in the land" (Nield, 2012: 267). A tenant's exclusive 
possession is thus the basis for the tenant's estate in the land.  

In determining whether the occupants have exclusive possession, the courts 
will look to the substance, rather than to the form, of the agreement. Thus, the 
parties cannot create a licence by simply labelling the agreement as a licence. 
Some terms in the agreement may indicate that exclusive possession has been 
granted, for example, where the landlord reserves the right to enter and 
inspect the condition of the premises, or to restrict the occupant's right to 
transfer any interest in the property. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

155 

The court in Lam Man-yuen v Lucky Apartment102 held that the degree of 
control is a factor in deciding whether there is exclusive possession. In this 
case, the respondent owned three floors of a building. Each floor was divided 
into rooms which were hired out to various occupants including the claimant. 
The rooms were furnished and bed linen provided. The rooms were cleaned 
and the linen was changed by an amah. Electricity was supplied at no extra 
charge. Keys to the rooms were kept at the building’s entrance. The gate to the 
building’s entrance was locked after midnight. The occupants had no key to the 
gate; if they returned late, they had to call for the security guard. In the lobby 
and in each room was a notice, Regulations for Guests, concerning such 
matters as noise after midnight and the keeping of pets. New occupants had to 
complete a registration card. Rooms could be hired at a daily rate. A manager, 
who was a partner of the respondent, lived on the premises. The claimant 
refused to leave his room, contending he was protected by the law concerning 
tenants and could do what he liked in his room (e.g., have as many visitors or 
occupants as he wished). Further, the claimant asserted the respondent was 
concerned only with the payment of rent. All these factors indicated a landlord-
tenant relationship according to the claimant. Nonetheless, the respondent 
alleged that the claimant was not a tenant but a licensee. The respondent won 
the case by showing that it maintained some control over the property and 
that the occupants’ interests were too temporary to be a lease. 

However, the result was different in May King Development Co v Young Ching-

huo Ltd103 : in this case, the defendant purchased five flats in a building from 
the plaintiff. The assignment stated that the premises were for residential 
purposes. There was a similar stipulation in the Crown lease to the claimant 
developers. An agreement between the developer and the assignees, including 
the respondent, required that the building not be used for boarding or lodging. 
The respondent hired out individual rooms in the flats generally to short-term 
occupants. 

The issue was whether the respondent had retained enough control over the 
flats to make the occupants only licensees. 

 

This case was different from the Lam Man-yuen case because there were no 
shared facilities with the other occupants of other rooms; no cooking was 
allowed in the rooms; rooms were furnished as bedrooms with their own 
telephones; each occupant had a key to its room and to the flat in which the 
room was situate; cleaning and linen services were provided and were charged 
to the occupant; rooms were hired on a weekly or a monthly basis and a 
deposit was required; the management staff registered occupants and visitors, 
and collected payments; the management staff were not present on the 

                                                           
102 [1964] HKLR 689. 

103 [1981] HKLR 280. 
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premises between 7:00 pm and 10:00 am; there were no regulations or rules 
except that occupants should not create any disturbance.  The plaintiff, 
therefore, claimed there was a breach of the deed of mutual covenant 
because, if the occupants were lodgers, the use would have been commercial 
rather than residential. 

However, despite all the facts that we have just enounced, the court found that 
the respondent did not retain sufficient control of the premises as occupants 
kept their own keys and therefore had ready access to their rooms at all times 
(in the Lam Man-yuen case, the room keys were kept at the entrance and the 
front gate, to which the occupants had no key, was locked at night) and there 
were no regulations (there were regulations in the Lam Man-yuen case). 

Thus, in this case it was considered that the occupants did not have a licence 
but a lease; or, said in other words, the occupiers were tenants and not 
lodgers. 

As it was stated in Marchant v Charters104: "What is the test to see whether the 

occupier of one room in a house is a tenant or a licensee?... The answer 

depends on the nature and quality of the occupancy. Was it intended that the 

occupier should have a stake in the room or did he have only permission for 

himself personally to occupy the room? (...)". 

� Fixed duration:  The duration or term of the lease must be ascertainable at the 
commencement of the lease. The duration may be a fixed term (for example, 1 
June 2015 to 31 March 2017) or a periodic term (weekly, monthly or yearly). 
Thus, there must be certainty and definition regarding the length of the term. 

For example, in Lace v Chantler105,  a grant for the duration of the war was 
invalid (a lease "for the duration of the war"), as it was stated in 370:   

"A term created by a leasehold tenancy agreement must be expressed 

either with certainty and specifically or by reference to something 

which can, at the time when the lease takes effect, be looked to as a 

certain ascertainment of what the term is meant to be. In the present 

case, when this tenancy agreement took effect, the term was 

completely uncertain. It was impossible to say how long the [war] … 

would last". 

A topical example in Hong Kong would be the lease of premises until the 
landlord redevelops. As anyone can tell when the landlord will redevelop, the 
grant thus cannot create a lease. 

                                                           
104 [1977] 1 WLR 1181, 1185. 

105 [1944] KB 368. 
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However, if the parties are not sure when they want their lease to end but they 
want to create this lease anyway, they can do it by entering into a lease for a 
fixed period subject to one or both parties' right to determine the lease upon 
the happening of a certain event (for example, a grant for ten years with a right 
for the landlord to terminate upon giving one month's notice if he redevelops 
the premises). 

There are some terms which, even if they may appear uncertain, they are 
nevertheless recognised: this is the case of periodic terms that may continue 
for an unspecified period in the sense that, although each period is certain, the 
automatic renewal of the periods will continue for a duration that is uncertain 
until one of the parties exercises their right to determine the tenancy. 

We are going to analyze all the different kinds of leases: 

 

  4.3.2.2.1.-Fixed-term Lease. 

 A fixed-term lease is for a specified duration. Its duration is therefore fixed to 
an end at a specified time (for instance, a week, a year, 3 years, 21 years, or even 999 
years). 

 It must be created by deed (express agreement) if it is to qualify as a legal 
estate, unless if it is for a term not exceeding three years at the best rent, that can be 
reasonably obtained without taking a premium (see Section 6 of the Conveyancing and 
Property Ordinance in the next page). 

 The commencement and termination dates of the fixed-term lease must be 
stated or ascertainable. 

 And, at last, it is important to remark that, at common law, a fixed-term lease 
will come to an end when the term expires: there is no need for the landlord or the 
tenant to take any action. Or, said in other words, no notice to quit is required as it will 
automatically expire at the end of the fixed term. 

 But a yearly lease continues from year to year and is known as tenancy from 

year to year. In this particular case, in order to terminate this lease, the required 
period for the notice to quit,, unless agreed otherwise, is six months' notice which 
expires at the end of one of the years of tenancy. 

  4.3.2.2.2.-Periodic Term Lease. 

 "A periodic lease is a lease that runs for successive periods, for instance from 

week to week, month to month, quarter to quarter, or year to year" (Nield, 2012: 276). 
At the end of the initial period, the term is automatically extended for another period 
and so on until either party serves a notice to bring the tenancy to an end. 
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 Each period is thus treated as part of the original term, which grows as the 
tenancy continues, so that a yearly tenancy that runs for three years is regarded in 
retrospect as a three-year term. 

 Periodic leases are created by express agreement or by implication of law, or 
even where no intention to create a particular form of lease has been expressed106 .  

 Thus, a periodic lease need not be created by deed nor expressly  in order to 
qualify as a legal lease, since it falls within this exception for leases not exceeding 
three years already referred to. 

 The period by which the rental is measured will determine the periodic term, 
even if the rent is actually paid according to a different period: for example, in Ford 

Chung v Ho Wai-man107 a tenant had a five-year lease where the rent was paid 
monthly, and on the expiry of the lease he remained in occupation at an increased 
rent. The amount of rent was calculated by the month, although for convenience it 
was paid every six months. The tenancy was a monthly tenancy and not a six-monthly 
tenancy. 

 The period of the notice required to bring a periodic tenancy to an end is, 
unless otherwise agreed, the same as the period of the lease: for a weekly tenancy, 
the requisite notice period is one week, and so on. However, the notice period 
required to terminate a yearly tenancy forms an exception to this general rule, for half 
a year's notice is sufficient to terminate a yearly tenancy provided it expires on the 
anniversary of the commencement of the lease. 

 It is not possible, though, to say at the commencement of a periodic lease how 
long it will last: it will continue until one of the parties serves a notice to terminate the 
tenancy. So the requirement for certainty of duration does not thus have direct 
application to periodic tenancies, it is sufficient that a periodic tenancy can be 
brought to an end, even if is not known when that will be. 

  4.3.2.2.3.-Tenancy at Will 

 This type of tenancy is not a proper lease at all, as its duration is uncertain. 
However,  as Nield states (2012:277), it is more than a purely contractual relationship 
since the parties acknowledge that their relationship is one of landlord and tenant.  

                                                           
106 Regarding this, Section 6 of the Conveyancing and Property Ordinance provides that: 

 (1) All interests in land created by parol and not put in writing and signed by the persons 

creating the same, or by their agents thereunto lawfully authorized in writing, have, notwithstanding any 

consideration having been given for the same, the force and effect of interests at will only.  

 (2) Nothing in section 3 or 5 or in subsection (1) shall affect the creation by parol of leases 

taking effect in possession for a term not exceeding 3 years (whether or not the lessee is given power to 

extend the term) at the best rent which can be reasonably obtained without a premium. 

107 [1959] HKLR 12. 
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 For instance, if the payment of rental is agreed, the landlord may detrain if it is 
not paid. A tenancy at will has thus been described as "a tenure with no estate" 
(Preston, 1843: 26). 

 Like a licensee, "the tenant at will has no estate in land. However, a tenancy at 

will is different from a license in that the tenant at will is in ‘possession’ of the land, 

and may bring an action in trespass against a stranger" (Nield, 2012: 278). 

 A tenancy at will arises where a person occupies land as a tenant with the 
consent of the landlord on the understanding that the tenancy may be terminated at 
any time. 

 It may be created expressly or by implication. But it will be implied on rare 
occasions, generally in transitional situations. For instance, if L grants T a lease for 
three years and after three years T remains in possession with the consent of L, then T 
is a tenant at will. IF T subsequently pays rental by reference to a period, he will 
become a periodic tenant. Another example would be a purchaser or lessee who goes 
into possession before completion of his purchase or lease. 

 Most frequently, a tenancy at will is created when a tenant remains in 
possession of the estate after the end of lease, with the landlord’s permission. 
However,  "this will not be the case if the tenant is relying on the Landlord and Tenant 

(Consolidation) Ordinance. There is no tenancy at will where the original tenancy is for 

a one-year period, which, upon expiry, will result in another tenancy from year to year." 

(Mau, 2010:29). 

 A tenancy at will is determined by the will of either party, which may be 
exercised expressly by the service of a notice, or by implication when either party dies 
or commits an act incompatible with the continuance of the tenancy. 

 

 

  4.3.2.2.4.-Tenancy at Sufferance. 

 A tenancy at sufferance "may be called a 'tenancy' but it is not a true lease" 
(Nield, 2012:278). There is neither tenure nor a estate. It has been called "tenancy" 
because the occupier was originally a tenant who entered the land with the owner's 
permission, and in this respect he differs from a trespasser. A tenant at sufferance is 
not liable for damages for trespass bur for a claim for his use of land. 

 According to Mau, "A tenancy at sufferance arises where a tenant wrongfully 

holds over on termination of a previous tenancy without the landlord’s consent or 

dissent. The absence of the landlord’s consent distinguishes a tenancy at sufferance 

from a tenancy at will" (Mau, 2010: 29).  
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 A tenancy at sufferance arises only by operation of law, and occurs where a 
tenant continues in possession after the expiry of his tenancy without the express or 
implied permission of his landlord. 

 A tenancy at sufferance may be terminated at any time by the landlord suing 
for possession of the property or otherwise evicting the tenant. 

 This occupation must be without the landlord’s consent; otherwise, the 
occupant becomes a tenant at will rather than a tenant at sufferance. If the landlord 
objects, the tenant is considered to be a trespasser. 

  

  4.3.2.3.- Formal Requirements of Leases. 

 The Conveyancing and Property Ordinance defines leases as a type of legal 
estate, requiring in its Section 4 (paragraph 1)  that: "a legal estate in land may be 

created, extinguished or disposed of only by deed".  

 However, as we stated previously, there are some exceptions to this 
requirement, stated they all in paragraph 2 of Section 4: 

(2) This section does not apply to-  
(a) an assent in writing by a personal representative;  
(b) a disclaimer made in accordance with section 59 of the Bankruptcy 
Ordinance (Cap 6) or section 268 of the Companies (Winding Up and 
Miscellaneous Provisions) Ordinance (Cap 32); (Amended 28 of 2012 ss. 912 & 
920) 
 (c) a surrender by operation of law, including a surrender which may, by law, 
be effected without writing;  
(d) the grant, disposal or surrender of a lease taking effect in possession for a 
term not exceeding 3 years (whether or not the lessee is given power to 
extend the term) at the best rent which can be reasonably obtained without a 
premium; 
 (e) other assurances not required by law to be made in writing;  
(f) a receipt not required by law to be under seal;  
(g) a vesting order or vesting declaration by a court or other competent 
authority;  
(h) a creation, extinguishment or disposal of a legal estate in land by 
operation of law. 

 

 We will not analyze all the exceptions, just those that we find relevant in 
relation to the object of study of this thesis.  

 One of the most important exceptions for us is that contained in point  (d): this 
exception, which we already explained before, states that if the lease does not exceed 
the period of 3 years, it can be obtained without a premium. 

 In calculating the three-year term of a lease, any option to renew is 
disregarded. Thus, a monthly periodic lease is for a term of less than three years. 
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According to Section 6(1) of the Landlord and Tenant (Consolidation) Ordinance (Cap 
7), where an oral lease does not satisfy the exemption requirements, a tenancy at 
will is created. 

 According to the Stamp Duty Ordinance (Cap 117), Schedule 1, leases and 
agreements for lease are subject to an ad valorem stamp duty calculated on the 
average annual rent, whose amount depends on the length of the lease term. This 
duty should be paid within 30 days after the lease is signed. Both landlord and tenant 
are responsible for this duty under the Stamp Duty Ordinance, but, frequently, a lease 
will specify which part is to pay.  

 The important part of this stamp duty is the fact that an unstamped agreement 
cannot be used in court proceedings and cannot be registered in the Land Registry. 
So, only leases that are both stamped and written can be registered in the Land 
Registry. 108 

 Pursuant to the Land Registration Ordinance (Cap 128), Section 5, written 
leases lasting over than three years must be registered to protect their priority (the 
registration of those under 3 years is not compulsory, as they did not have to be put in 
writing, as we have already explained). Leases must be registered within one month 
of signing. 

 And, according to Section 4 of the Land Registration Ordinance, a registrable 
lease which is not registered is void against bona fide purchaser or mortgagee for 
value, regardless of notice. 

 But a written lease for a term of three years or less at market rent does not 
need to be registered. 

 And, at last, it is important to state that according to Section 2 of the Landlord 
and Tenant (Consolidation) Ordinance, domestic tenancies must be notified to the 
Commissioner of Rating and Valuation. For each new letting or renewal, Form CR109 
need to be completed, signed and lodged, in triplicate, by the landlord. The 
Commissioner then endorses two copies, one for the landlord and one for the tenant. 
But, if the filing is not made, the landlord or principal tenant shall not be entitled to 
maintain a court action for unpaid rent.  

                                                           
108 Regarding the Land Registry,  though we will analyze it in point 5, we must make here some remarks 

regarding the insurance principle.  This principle encapsulates the idea that, if a title is duly registered, it 

is guaranteed by the State. However, by way of contrast with the system of England and of Wales too, 

the system of title registration in Hong Kong introduced an indemnity cap that limits the amount of 

compensation payable if there is a loss caused by an error in the register.  

Thus, "it is clear already that the absence of a provision providing for full compensation has eroded 

confidence in the system in Hong Kong and has put at risk the widespread adoption of land registration. 

After all, if the State is not confident enough to back its registration system by underwriting it, why 

should landowners?" (Dixon, 2014: 37). 
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  4.3.2.4.- Obligations of Landlords and Tenants. 

 Now we are going to present how the landlord and the tenant's rights and 
obligations are allocated. However, we must remark that the most common type of 
leases encountered in Hong Kong, the Government leases, will not be studied here, 
but in point 5.1.3. 

 First of all, we must clarify the meaning of the term covenant: according to 
Halsbury's Dictionary (para 235.424), "a covenant is a promise made by one party (the 

covenantor) for the benefit of another party (the covenantee)".  

 The covenant(s) is contained in a deed which is signed, witnessed and delivered 
by the covenantor to the covenantee. As all leases for more than three years should be 
made by deed, as we have seen, the promises made in the lease will be covenants. 

 A covenant is not the same as a condition: if a tenant breaches a lease 
condition, the landlord will have an automatic right to end the tenancy. But, if a tenant 
breaches a covenant, the landlord does not have automatically such right. The landlord 
must make an express provision in the lease for automatic termination, provision 
which is usually known as a forfeiture clause. Therefore, the parties' intentions 
determine if a provision in a lease should be considered as a condition or as a 
covenant. 

 A provision is a condition if the continuance of the lease is premised upon the 
tenant fulfilling the provision. Generally speaking, courts presume lease provisions are 
covenants unless the obligations are clearly expressed to be conditions. 

 Thus, most obligations, including the payment of the rent, will be considered as 
covenants rather than as conditions. 

 The parties will usually negotiate the provisions governing their relationship. In 
any event, leasehold covenants fall into three categories: 

• implied covenants are those terms that are so essential to the relationship of 
landlord and tenant that they are automatically implied;  

• express covenants are the expressed provisions agreed between the parties; 
and  

• usual covenants are those covenants that will be imposed where an agreement 
to grant a  lease has provided that the usual covenants are to be given. 

  

  4.3.2.4.1.-Implied Covenants. 

 We are going to analyze (i) implied covenants by the landlord and (ii) implied 
covenants by a tenant.  
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(i) Implied Covenants by the Landlord: 

The following obligations will be imposed on a landlord even if the lease is silent. 

o Quiet Enjoyment. It is implied into every lease a covenant that the tenant shall 
have quiet enjoyment of the premises. Quiet enjoyment does not mean lack of 
noise, but rather freedom from acts by the landlord that interfere with the 
tenant's use of the premises. 

 Some examples of breach of this covenant for quiet enjoyment include removal 
 of windows and doors109, cutting off gas and electricity110 or harassment111. 

 One of the more extreme Hong Kong examples is found in the case Yeung Wah 

 v Alfa Sea Ltd 112:  the court found the respondent landlord liable to the 
 claimant tenant for breach of the covenant of quiet enjoyment. The 
 claimant was away from Hong Kong for work for three months during which 
 renovation was carried out. The claimant later found the flat full of debris 
 and waste materials and the bedroom was no longer fit for that purpose. The 
 court awarded the claimant $50,000 general damages for the discomfort, 
 inconvenience and distress caused and an additional $50,000 exemplary 
 damages for the respondent’s harassment of the tenant with the intention 
 of eviction.113 

o Derogation from Grant. A landlord's own activities must not frustrate or 
derogate from the purpose for which the landlord has granted the land. For 

                                                           
109 Lavender v Betts [1942] 2 ALL ER 72. 

110 Perera v Vandiyar [1953] 1 WLR 672. 

111 Kenny v Preen [1963] 1 QB 499. 

112 [1993] 1 HKC 440. 

113 Another example (not from Hong Kong) could be the one contained in Miller v Emcer Products 

Ltd ([1956] Ch. 304, CA (Eng)), where a landlord granted a lease of ground floor premises and the right 
to use a lavatory on the second floor of the building. The lease contained an express covenant for quiet 
enjoyment but limited liability under it to actions of the landlord, the  superior landlord and people 
deriving title under the landlord. The tenants of the second floor (including the lavatory) did not fall into 
any of these categories. The second floor tenants locked the lavatory and refused to allow the ground 
floor tenants to use it. The ground floor tenants could not rely on the express covenant for title since it 
did not cover actions of the second floor tenant. They argued that it was a breach of the unqualified 
implied covenant for quiet enjoyment. 

The English Court of Appeal held that the right to use the second floor lavatory was an easement 
attached to the ground floor lease and so the covenant could apply to it. Where, however, there was an 
express covenant covering the same ground as the implied covenant there was no room for the implied 
covenant (expressio unius est exclusio alterius). The implied covenant did not apply and there had been 
no breach of the express covenant (since it did not cover actions of the second floor tenants). 
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instance, a landlord may not build upon adjoining land that he owns in such a 
way as to frustrate the use of the lased premises for the purpose for which 
they were let. 

 This obligation may overlap with the covenant for quiet enjoyment, but applies 
 even when there is no physical interference. 

 The court will consider the purposes for which the premises are let. If that 
 purpose is frustrated or made impossible by the landlord’s action, there will be 
 derogation. But there might not be any derogation when that purpose is 
 made more difficult, more expensive or less profitable. 

 In  Aldin v Latimer Clark Muirhead & Co114, an assignee of the landlord built on 
 adjacent land in such a way as to obstruct the flow of air to the drying sheds in 
 the tenant’s timber yard (the reason which the tenant had leased the 
 premises). The court held that the covenant had been breached and 
 awarded damages to the tenant. 

A landlord will also be liable for the actions of persons who derive title from 
him. 

o Repair. There is no implied term that the premises will be fit for the purpose 
for which they are let at the commencement of the term, nor that they will 
remain so throughout the term. Thus, the landlord is under no implied duty to 
keep the premises in repair, being the principle caveat emptor. The tenant is 
taken to have inspected the premises before he enters into the lease to make 
sure that they are fit for his purpose, and to be satisfied with their state of 
repair. 

 In many other jurisdictions, however, the provision of housing accommodation 
 is treated differently and there is an implied duty to repair imposed by 
 legislation, like is the case of England, where a duty to repair the structure, 
 exterior and service facilities is implied into all leases of housing for a terms of 
 less than seven years (see England's Landlord and Tenant Act 1985).  

 But this is not the case of Hong Kong: implied terms regarding fitness and 
 quality have not been accepted for the supply of housing accommodation. This 
 is, in our consideration, one of the mains reasons for which so many o Hong 
 Kong's old buildings are kept in such a bad state of conservation. 

 Nevertheless, parties may agree the obligation for the landlord to carry out 
 repairs on the leased premises. 

 

                                                           
114 [1894] 2 Ch 437. 
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(ii) Implied Covenants by the Tenant: 

A Crown or Government lease or short-term tenancy agreement will usually contain a 
number of covenants on behalf of the tenant, but where the tenancy agreement is oral 
or is silent on a particular point, it will be necessary to look at the implied obligations 
of the tenant. 

o To Pay Rent. The main obligation of the tenant is, of course, to pay the rent. 
However, the payment of rental is not an essential requirement for a lease, but 
if a rental is reserved there is then an implied promise that the tenant will pay 
it. 

 The implied obligation requires the rent to be paid in arrears, even if most 
 landlords will prefer the rent to be paid in advance. Thus, it is usual to find an 
 express covenant for the payment of rent in advance. 

 An assignee of a lease must also pay rent even though there still is an 
 obligation to pay the rent on the part of the original tenant. 

o To Pay Rates. There is an implied obligation for the tenant to pay rates and 
other taxes on the premises for which the landlord is not expressly liable. 
Property tax, though, is usually expressed to be payable by the landlord. 

 

o Repair.  According to Mau, "the tenant is to use the premises in a tenant-line 

manner" (Mau, 2010: 34). At common law, a tenant is liable to his landlord for 
"waste" (an act or omission that alters the state of the land). Waste is an 
ancient remedy whose application in Hong Kong has been recognised by the 
courts. In any event, there is an obligation for any tenant to use the premises in 
a "tenant-like manner"115, which is a standard that may vary with the type of 
tenant and the length of the tenancy.  

There are various categories of waste: 

a) Equitable waste. Equity will not excuse acts of wanton destruction even if an 
agreement purports to exclude a tenant’s liability for waste.116 

b) Voluntary waste. It is a positive act, which does not amount to wanton 
destruction, but which nevertheless harms the property. It "“consists of doing 

something which should not be done (e.g. knocking down a wall)" (MacKenzie 
and Phillips, 2014:215). 

                                                           
115 Warren v Kean [1954] 1 QB 15. 

116 Vane v Lord Barnard (1716) 2 Vern 738 
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Voluntary waste "occurs when a tenant deliberately or negligently commits an 

act which destroys or lowers the property’s value" (Mau, 2010: 34). 

A curious case is that of Fu Lam Investment Co Ltd v Mok Cheong-che117, in 
which a tenant, upset by his landlord's decision to evict him from his business 
premises, altered the premises in such a way that the entrance was sealed and 
the landlord could not get in. 

c) Ameliorating waste. Ameliorating waste consists of a positive act that 
changes the premises but in such a way as to improve the property. 

As Nield states, "whether such waste is actionable, except possibly by way of 

injunction, is questionable" (Nield, 2012: 287). 

It is difficult to draw the line between voluntary and ameliorating waste where 
the premises have been altered but in such a way that the alterations might be 
considered an improvement. 

It was considered in Cheung Teung-kan v Lui-kwan118, where the defendant 
tenant had roofed in a courtyard so as to incorporate it into the leased 
premises. Instead of a small flat with a courtyard, the premises were changed 
into a large flat with no courtyard. The judgement stated that the defendant 
had to reinstate the premises, even though the court accepted that the change 
might be said to be an improvement, but the fact that there had been 
alterations that changed the character of the premises was the deciding 
factor. 

d) Permissive waste.  Permissive waste is the failure to repair the premises or 
to do what ought to be done in order to maintain the property. According to 
Halsbury's (para235.298), "Permissive waste implies an omission through which 

damage results to the premises, as, for example, where houses are allowed to 

fall into decay". 

Yearly tenants must keep the premises wind- and water-tight but will not be 
liable for fair wear and tear (the gradual deterioration caused by normal use or 
the normal action of the weather)119. Weekly or monthly tenants must keep 
the premises in a "tenant-like manner" by doing "little jobs about the place that 

a reasonable tenant would do".120 For instance, they should clean the windows, 
mend a fused light or clear a blocked sink. 

 

                                                           
117 (1983) HCt No 1978 of 1983. 

118 [1973-1976] HKC 237. 

119 Regis Property Ltd v Dudley [1959] AC 370. 

120 Per Lord Denning LJ in Warren v Kean [1954] 1 QB 15 at 20. 
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o Not to repudiate the landlord’s title: a tenant may not do anything to affect 
the landlord’s title. 

 

o To allow the landlord entry and inspection: where the landlord is liable for 
internal repairs, the right to enter the premises to inspect and/or make repairs 
will be specifically stated in the lease. If not, it will be an implied term. 

 

  4.3.2.4.2.-Express Covenants. 

 As we stated previously, express covenants are those covenants which are 
specifically agreed between the parties. For this reason,  it is not possible to establish a 
list of this covenants, as it will depend on the will of both parties. 

 While implied covenants are particularly important in Hong Kong, there is a 
very small number of express covenants by a landlord. The Government enters into 
no express covenants in a Government lease, and even in shorter term tenancy 
agreements the landlord rarely gives more than an express covenant for quiet 
enjoyment and for the payment of the Government rent due under the head 
Government lease. 

 On some occasions, a landlord will covenant to repair the exterior and 
structure of the building but, if he does, his liability will not arise until he has notice of 
the want of repair either because he has actual knowledge or has been given notice of 
the need for repairs.  For example, in O'Brien v Robinson,121 a landlord was held nor 
liable for the collapse of a ceiling due to a latent defect in its construction of which he 
had no notice. The notice could come from the tenant, but the better view now 
suggests that it should come from some other source, like the Building Authority or the 
managers of the building. 

 Regarding the express covenants given by a tenant, these are many and 
various.  It is impossible for us to analyze them all, but some of the most relevant will 
be studied in point 4.3.3.1. 

  4.3.2.4.3.-Usual Covenants. 

 A lease or, more often, an agreement for a lease, may provide that the parties 
will give the usual covenants. If the parties agree to the grant of a lease of premises for 
a certain term and for a certain rental but do not specify the covenants to be included 
in the lease by each party, then, at common law, there is an implied term that the 
lease will contain the usual covenants. 

                                                           
121 [1973] AC 912. 
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 In other words,  "usual covenants will be read into a lease if the lease is stated 

to be subject to the usual covenants or if the lease is an open contract where only the 

basic terms are recorded (i.e., parties, rent, premises, length of term and 

commencement date)" (Mau, 2010: 35). 

 Usual covenants may be divided into two classes. First are those regarded as 
usual in every lease, which include: 

(1) by the landlord 

• for quiet enjoyment 

(2) by the tenant 

• to pay rent and rates 

• to keep the premises in repair 

• to permit the landlord to enter and inspect where he is liable to repair 

• a condition for re-entry for non-payment of rent. 

 The second class of usual covenant is those held to be usual in the context of a 
particular letting. This class is not fixed, it varies depending on the area and nature of 
the premises and the length and purpose of the lease. 

 Nevertheless, a covenant which commonly appears in leases of a particular 
nature might not be classified as a usual covenant. Courts do not like to find a 
covenant to be a usual covenant because it limits the estate granted to the tenant. For 
this reason, agreements against assignment or subletting122, and covenants against 
carrying on a specified trade123, or usage for certain purposes, have not been regarded 
as usual covenants. 

 

  4.3.2.4.4.-Remedies for Breach of Covenants. 

 The usual remedies for breach of covenant will be available to the parties: 
damages, injunction or a declaration.  A tenant may seek those remedies, in the same 
way any landlord may seek them in case of a tenant's breach of covenant.  We will not 
analyze these remedies, as they are a part of Tort Law. In certain circumstances, a 
tenant may make repairs for which the landlord is responsible and deduct the repair 
costs from the rent.  

 Besides, a landlord has additional remedies for non-payment of rent an breach 
of covenant, including forfeiture , distress and estoppel. 

                                                           
122 Lady de Soysa v De Pless Pol [1912] AC 194. 

123 Propert v Parker (1832) 3 My & K 280. 
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 For the sake of clarity, we will analyze all these remedies for breach of 
covenants in point 4.3.3.2.5, inside "Determination of leases", as lease may end by its 
own terms but also prematurely through the breach of a particular covenant, and it is 
in this point in which we must analyze these remedies. 

 

 4.3.3.- Alienation and Determination of Lease. 

  4.3.3.1.- Alienation of Leases. 

 A tenant may assign or sublet the premises unless expressly prohibited. 
However, most written Hong Kong leases restrict assignments, sublets or licences. A 
tenant's breach of this prohibition could result in forfeiture of the premises to the 
landlord for breach of a covenant. Assignments and sublets are considered to be 
dispositions of an interest in land, therefore the requirements of the Conveyancing 
and Property Ordinance need to be followed. Thus, the normal practice is for the 
lease to prohibit assignment and subletting without the landlord's consent. 

 We are now going to study the extent to which these covenants commonly 
found in Hong Kong, which we studied in the previous points, may affect someone to 
whom a tenant may transfer his lease, or someone to whom the landlord may transfer 
his reversion. 

  4.3.3.1.1.-Assignment. 

 When a lease or leasehold reversion is assigned, the original lessee or lessor, as 
the case may be, for practical purposes drops out of the pictures and ceases to be 
concerned with the property. This assignee therefore steps into his shoes. There 
remains only one lease affecting the land: it is the parties to the lease that change. 

 There are two possibilities: (i) assignment of the Leasehold Term and (ii) 
Assignment of the Leasehold reversion. 

 (i) Assignment of the Leasehold Term:  A lessee who disposes of his lease by 
 way of assignment transfers the whole of the term he enjoys to the purchaser. 
 However, we must remember that, when one speaks of land being "sold" in 
 Hong Kong, as Nield states, "what is referred to is the residue or balance of the 

 Government lease term that is being assigned by the Government lessee to the 

 purchaser" (Nield, 2012: 344). 

 For example, an owner who holds a Government lease of land for 75 years of 
 which there are 65 years still to run, will sell that land by assigning the 65-year 
 residue of his Government lease to the purchaser. He then has no further 
 interest in the land. 

 (ii) Assignment of the Leasehold Reversion: A landlord may wish to dispose of 
 his interest in a piece of land, too. This does not arise in the case of Hong 
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 Kong's largest landlord, the Government of the Special Administrative Region 
 since 1 July 1997 (the Crown before), but a Government lessee who has let his 
 property may wish to do so. A lessee, in this case, holds his Government lease 
 in reversion consequent upon the short-term lease he has granted. 

 When he sells his interest in the land he will assign his Government lease term, 
 which he holds in reversion, subject to and with the benefit of the short-term 
 lease. 

 The next figure shows us how assignments work (this figure, however, uses 
 some  terms which we have not studied yet, as "privity of estate", but which 
 will be  studied in the next subpoints): 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

FIGURE 
NUMBER 34: Leasehold Privity: Leasehold and Assignment. Source: Brendan Conley Law Firm (2009). 
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  4.3.3.1.2.-Subletting. 

 In contrast to the assignment of a lease, the lessee remains in the picture when 
he sublets. On the one hand, he is a lessee under his own "head lease", and, on the 
other hand, he is a landlord under the sublease. In this case, therefore, there is not 
one estate but two, with their respective rights and obligations. We must analyze the 
two possibilities: (i) sublease on a leasehold term, and (ii) concurrent leases. 

 

 (i) Sublease on a Leasehold Term: A lessee may decide that he does not wish 
 to sell all his interest under his Government or other lease. It is possible that he 
 will want to occupy the  property in the future. A disposal for a period shorter 
 than the residue of the term of the lease creates a new lease that is a separate 
 interest or estate from the lease out of which it is created. Thus, the rental, 
 term and covenants are distinct and need not be the same as the terms of the 
 head lease. 

 For instance, if a lessee holding a Government lease of 75 years wishes to allow 
 another to have possession of the land for only 5 years of his 75-year term, he 
 will create a sublease giving the right to exclusive possession of the land for 5 
 years. Once the 5-year term finished, possession of the land will revert to the 
 Government lessee who may take up possession himself or grant another 
 sublease. 

 In Hong Kong, most subleases are created consequent upon the Government 
 lease and are for considerably shorter terms than the Government lessee 
 himself enjoys. The reason for these short length subleases is merely economic: 
 as Hong Kong property market is volatile, landlords usually prefer to retain the 
 freedom that shorter terms afford. 

 (ii) Concurrent Leases: Though it is not very common, it is possible for a 
 landlord to grant a sublease of his reversion, which is known as a "Concurrent 
 Lease". A concurrent lease "passes the right to receive rent and the other rights 

 and obligations of a landlord under the lease to the concurrent lessee during the 

 subsistence of the initial lease" (Nield, 2012: 346).  

 The length of the concurrent lease may be longer or shorter than the first lease. 
 If it is longer, or the initial lease for some reason is brought to an end prior to 
 the natural expiry of its term, the concurrent lease will fall into possession and 
 the concurrent lessee will become entitled to occupation of the property. 

 The next figure shows us how subleases work (this figure, however, uses some 
 terms which we have not seen yet, as "privity of estate", but which will be 
 reviewed in the next subpoint): 
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FIGURE NUMBER 35: Leasehold Privity: Subleases. Source: Brendan Conley Law Firm (2009). 

  4.3.3.1.3.-The New Parties:   

 Between the original landlord and the original tenant there is privity of 

contract, which means that the original parties remain bound by and entitled to 
enforce their respective covenants, even either or both of them may disposes of their 
interest in the land. As landlord and tenant have agreed to observe and perform the 
covenants throughout the leasehold term, their liability continues even though the 
terms of the original covenant may be varied. 

 For instance, in Centrovincial Estates Plc v Bulk Storage Ltd124 a tenant became 
liable to pay the higher rent agreed by a subsequent assignee under the rent review. 

 The original landlord or tenant, therefore, cannot escape liability at common 
law by assigning their respective interests. They may step out of the picture for all 
practical purposes, but legally their contractual responsibilities continue. 

 However, in an assignment arises a new party, the asignee, and in the 
subleases arise the subtenants. Thus, we are going to analyze briefly these new 
parties. 

                                                           
124  (1983) 46 P&CR 393. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

173 

 

  4.3.3.1.3.1.-Asignees. 

 Between a landlord and a tenant's assignee, there is no privity of contract, nor 
between a tenant and a landlord's assignee, but there is privity of estate125, which 
arises where the relationship of landlord and tenant exists between the parties. 

 As we explained, when a landlord assigns his reversion, his assignee steps into 
his shoes and becomes the landlord in his place. Likewise, when a tenant assigns his 
leasehold term his assignee steps into his shoes and becomes the tenant in his place. 

 A landlord and tenant and his respective assignees are thus all affected by the 
same estate, namely the lease. They are therefore said to be in privity of estate.  

 The concept of privity of estate is central to the enforceability of leasehold 
covenants, as it looks beyond the strict contractual relationships and determines 
liability according to the parties' relationship to the estate created by the lease. 
Whereas the parties to the lease contract do not change, the parties affected by the 
leasehold estate may do so. 

 Consequently, whilst we have seen that the contractual liability of the original 
parties to the lease continues all along the term unless limited in some way, the 
liability of the parties based upon privity of estate only lasts so long as they are 
affected by the estate. When they cease to come within the landlord and tenant 
relationship, their liability ceases too. 

 

  4.3.3.1.3.2.-Subtenants. 

 There is no privity of estate between the head landlord and the sublessee, as, 
though they are landlord and tenant, they have no direct relationship, because they 
are not each other's respective landlord or tenant. Privity of contract and estate only 
exists between the head landlord and tenant under the head lease and between the 
tenant and subtenant under the sublease. 

 Thus, a landlord cannot directly enforce his tenants' covenants against a 
subtenant on the basis of Spencer's case126, but a subtenant cannot ignore his head-
                                                           
125 Privity of estate is defined by Barron's Law Dictionary as a "mutual or successive relation to the same 

right in property" (1984: 366). 

126 126 Spencer's case (1583, Spencer v Clarke, 5 Coke 16a, 77 Eng. Rep.) is a leading English case on the 

law of covenants. According to the first resolution in it, if the covenant relates to a thing in esse, parcel 

of the demise, and which directly touches or concerns the thing demised, it binds the assignee although 

he be not named; and by the second resolution, if the covenant relates to a thing not in esse but the 

thing is to be done upon the land demised, the assignee, if named, will be bound by the covenant, but 

not otherwise. 
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landlord. He could be faced with a forfeiture of the head lease, in which event his own 
sublease would fall or the landlord may enforce the covenants against him on the 
principles applicable to all land covenants. 

 

  4.3.3.2.- Determination of Lease.  

 A lease may end either by its own terms or prematurely through a breach of a 
particular covenants (in case the tenant is in breach of covenant, the landlord may 
terminate a lease by exercising his right of forfeiture). The methods we analyze below 
are the most common ways, but not all the existing ways. In this point, therefore, we 
are going to study too the most common remedies for breach of covenant, which we 
introduced in point 4.3.2.4.4. 

  4.3.3.2.1.- Lapse of Time. 

 One way in which a lease will end is by passage of the specified time. A tenancy 
for a fixed term ends automatically upon expiry of the last day of the term, but this 
rule does not apply to periodic tenancies. 

 It is also important to remark that "if a fixed term tenancy ends and the 

landlord continues to accept rent, a new periodic tenancy will be created by conduct" 
(Merry, 2010: 137). 

  4.3.3.2.2.- Notice. 

 Another way in which a lease may be terminated is by notice. The lease itself 
may state the notice period required for determination.  If there is no provision in the 
lease, the notice period for periodic tenancies is generally one full period for short-
term periodic tenancies and six months for tenancies from year to year. Where a 
periodic tenancy is determinable by notice of a specified length, the notice must be 
given to expire at end of the year unless otherwise agreed in the lease, namely in a 
break clause. 

 A number of leases must be terminated by notice. These include: 

• periodic tenancies, 

• tenancies at will, 

• fixed terms in pursuance of an express term permitting early termination, and 

• certain tenancies subject to statutory control, eg those contained in parts IV & 
V of the Landlord and Tenant (Consolidation) Ordinance. 
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 The notice must comply strictly with any requirements set out in the lease; 
where no requirements are laid down, the notice must be in writing, according to 
Section 62 of the Conveyancing and Property Ordinance (Cap 219). 

 A notice to terminate a tenancy pursuant to Part IV of the Landlord and Tenant 
(Consolidation) Ordinance must be in the prescribed form, but otherwise the only 
requirement is that the notice must be reasonably clear and certain. 

 Thus, it should be addressed to the right person, although a notice addressed 
to an occupier by his designation (for example, as tenant) is sufficient (according to 
Section 62 -2- of the Conveyancing and Property Ordinance). 

 According to Nield, "a notice to quit only a part of the premises is ineffective 

because a landlord cannot be forced to take back only a portion of the leased property. 

The notice must also give a clear date when the tenancy will end." (Nield, 2012: 297). 

 

  4.3.3.2.3.- Surrender. 

 A tenant may give up his lease and surrender it to his landlord provided his 
landlord agrees. On a surrender, the lease will merge with the landlord's reversion and 
be extinguished. A surrender may be (i) express or (ii) implied. 

(i) Express Surrender: A legal lease should be surrendered by deed (Section 4 of the 
Conveyancing and Property Ordinance), while the surrender of an equitable lease may 
be effected by writing (Section 5 of the Conveyancing and Property Ordinance). 

However, an agreement in writing complying with s3 of the Conveyancing and 
Property Ordinance will be enforceable in equity as a surrender. Furthermore, a 
landlord may be estopped from denying an oral agreement to surrender if the tenant 
acts to his detriment in reliance on that surrender.127 

Where the tenancy falls within Part I or II of the Landlord and Tenant (Consolidation) 
Ordinance, the parties must use a prescribed form to effect a surrender, which must 
then be endorsed by the Commissioner for Rating and Valuation. 

(ii) Implied Surrender: A surrender may be inferred from the conduct of the parties. If 
the parties act in a way that is inconsistent with their continued relationship of 
landlord and tenant, then a surrender will be implied. The basis of implied surrender is 
estoppel (concept which we will analyze below in the next point).  

Some common acts that will constitute an implied surrender are: 

                                                           
127 Take Harvest Ltd v Lui [1992] 2 WLR 785. 
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• the grant of a new lease by the landlord to a third party with the agreement of 
the tenant; 

• the grant of a new lease to the tenant during the currency of the existing lease 
on different terms from those of the existing lease128. A mere variation of the 
terms of an existing tenancy may amount to a surrender if the variation affects 
the estate granted but a variation of the covenants affecting the estate will not 
necessarily lead to a surrender if they are minor. 

• the tenant delivering up vacant possession to the landlord129. This delivery 
must be accepted by the landlord. For example, a mere return of the keys will 
not be sufficient  if he accepts them not because he intends to terminate the 
tenancy but for some other reasons, like to make sure the premises are 
secure.130 

 

 In any event, a surrender releases the parties from future liabilities, but not 
from past breaches of covenant or other actions unless the landlord has waived 
those past breaches. 

  4.3.3.2.4.- Merger. 

 A merger will arise when the landlord's reversion and the lease becomes vested 
in either the tenant or a third person. In other words, the different interests merge 
into one single interest. 

 As Nield states, "Merger is similar [in effect] to surrender. In both cases the 

reversion and the lease become vested in one person so as to extinguish the lease. In a 

surrender, that person is the landlord – in a merger, it is the tenant or a third party. … A 

merger at law is automatic, but in equity it is dependent on intention and will not occur 

unless intended by the person acquiring the lease and reversion" (Nield, 2012: 299 and 
300). 

 Clearly one same person cannot be a landlord and a tenant of the same 
premises at the same time. 

  4.3.3.2.5.- Remedies for Breach of Covenants: 

 We already enounced this topic in point 4.3.2.4.4. Now we are going to analyze 
the most common remedies. 

  4.3.3.2.5.1-Forfeiture. 

                                                           
128 Take Harvest Ltd v Lui supra. 

129 Chamberlain v Scalley (1992) 26 HLR 26. 

130 The World Realty Ltd v Kwan Ngar-nin [1986] HKC 508 and Chan v Lau Wai-kwong 81984) HCt HCA 

No 5062 of 1982. 
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 A landlord may forfeit or extinguish a lease for breach of a condition or where 
there is a right of re-entry in the lease, or where the lease contains an express 
provision for such action.  A right of re-entry will entitle the landlord to bring the lease 
to a premature end so that he may re-enter and recover possession of the premises 
should the tenant fail to perform his covenants under the lease or upon the 
concurrence of certain specified events, for instance the tenant's bankruptcy or 
liquidation. 

 All Crown or Government leases containing a right of re-entry for a failure to 
pay rent or to perform or observe the other covenants contained in the Crown or 
Government lease. A Crown lease that is renewed or extended under the Crown 
Leases Ordinance (Section 8 Cap 40) or the New Territories Leases (Extension) 
Ordinance (Section 7 Cap 150) will include a right of re-entry too. 

 As we already stated, the usual covenants also include a right for the landlord 
to re-enter for breach of a covenant to pay rent but not for the breach of other 
covenants.131  This option should be included as an express covenant. 

 A right to forfeit is exercised by the landlord physically re-entering the 
premises, but, if the re-entry is other than peaceful, the landlord will be liable for 
forcible entry (according to Section 23 of the Public Order Ordinance, Cap 245). 

 Therefore, the most usual way is seeking the assistance of the court by taking 
proceedings for possession. It will not be until judgement is given that the re-entry is 
sanctioned and may be enforced. However, once judgement is obtained, the re-entry 
dates back to the service of the writ so that a landlord is entitled to claim rent up to 
the service of the writ and mesne profits thereafter. 

 Forfeiture may be based in two situations: (i) non-payment of rent and (ii) 
breach of other covenant. 

 

(i) Non-payment of rent: A formal demand must be made by the landlord before he 
can re-enter for non-payment of rent, unless either the right of re-entry expressly 
excludes a need to do so, or the rent is at least six months in arrears and the value of 
the goods on the premises that may be subject to distress would not cover the cost of 
the arrears.132 

(ii) Breach of other covenant: Where the forfeiture is for breach of either a covenant 
or a condition (other than for non-payment of rent), section 58 of the Conveyancing 
and Property Ordinance obligates the landlord to serve notice on the tenant. 

  Section 58(1) provides:  

                                                           
131 Sun Hing Co Ltd v Brilliant Investment Co Ltd  [1966] HKLR 310. 

132 Section 69 (2 of the) District Court Ordinance Cap 336. 
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A right of re-entry or forfeiture under any provision or stipulation in a lease 
for a breach of any covenant or condition in the lease shall not be 
enforceable, by action or otherwise, unless and until the lessor serves on the 
lessee a notice–  

(a) specifying the particular breach complained of; and 

 (b) if the breach is capable of remedy, requiring the lessee to remedy the 
breach; and  

(c) specifying the compensation, if any, which the lessor requires in respect of 
the breach, 

and the lessee fails, within a reasonable time thereafter, to remedy the 
breach, if it is capable of remedy, and to make reasonable compensation in 
money, to the satisfaction of the lessor, for the breach. 

 The right of a lessee, other than a Crown or Government lessee, to apply for 
relief differs according to whether the forfeiture is based upon non-payment of rent or 
for breach of another covenant. 

 The courts of equity have regarded forfeiture for non-payment of rent as little 
more than security for the rent, and would normally grant relief provided the rental 
arrears, interest and costs are paid. The right to grant relief is now governed by 
statute, and differs according to whether relief is being sought in proceedings in the 
Supreme Court133, the District Court134 or the Lands Tribunal135. 

In the Supreme Court it will be granted if: 

• the lessee pays into court the rent arrears and costs before the time for 
acknowledging the service of the writ expires; or 

• the lessee pays into court all the rent arrears and costs before the time 
stipulated by the court for execution of the possession order, which must not 
be less than four weeks from the date of order, or any extension of time 
granted by the court. 

 If the lessee fails to pay arrears and costs in accordance within these time limits 
he is barred from all relief. 

In the District Court and Lands Tribunal relief will be granted: 

• if five days before the hearing, the tenant pays the outstanding rent and the 
landlord's costs into court; or 

                                                           
133 Sections 21F-21H of the Supreme Court Ordinance Cap 4. 

134 Section 69 District Court Ordinance Cap 336. 

135 Section 8 (9) Lands Tribunal Ordinance Cap 17. 
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• if a possession order has already been granted to the landlord, the court will 
delay its execution for four weeks. If the lessee pays within the time, the order 
will not be enforced and the lessee will continue to hold under the original 
lease; or 

• if the landlord has actually re-entered, the tenant may apply for relief at any 
time within six months of the landlord's re-entry and the court has discretion, 
according to normal equitable principles, to grant or refuse his application. If 
the application is granted the lessee will be deemed to hold under a new lease. 

 The courts, however, have been more reluctant to grant relief from forfeiture 
based upon a covenant other than the covenant to pay rent: section 58(2) of the 
Conveyancing and Property Ordinance also provides a tenant with the right to apply 
for relief from forfeiture for breach of covenant. But this right cannot be exercised 
until the landlord starts proceedings, and this right may still be exercised after the 
landlord has taken possession without an order. If relief is granted, conditions may be 
imposed. Note that the grant of relief from forfeiture revives the lease. However, once 
the landlord has re-entered, the court’s statutory power to grant relief ends. 

 For a breach of covenant other than non-payment of rent, the landlord may 
waive the breach and continue with the lease.  This is known as a waiver. 

 As Nield clearly states,  "a landlord will be unable to enforce a right of re-entry 

if he has waived the breach that gave rise to the right. (…) A waiver will not prevent a 

landlord from forfeiting the lease where the tenant again breaches the same covenant. 

Thus, where the breach is continuing the landlord may rely on a future breach despite 

an earlier waiver of the same breach, unless his act of waiver was such that it 

condoned the future as well as the past breaches, or was so soon after waiver that the 

landlord must have known that the breach would still be continuing." (Nield, 2012: 294 
and 295). 

 Thus,  following Merry, to establish the defence of waiver, the tenant has to 
prove that the landlord knew of the breach but continues with the lease (Merry, 
2010: 148-150). Therefore, a waiver will usually arise when the landlord accepts or 
demands rent from the tenant with the knowledge of a breach of covenant.  

 Some breaches, such as a breach of the covenant against assignment, are once-
and-for-all breaches. Other breaches are continuing breaches so there can be no 
waiver of a continuing breach. In Chinachem Investment Co Ltd v Chung Wah Weaving 

and Dyeing Factory Ltd136, the tenant covenanted not to use the car park for purposes 
other than parking, and, loading and unloading vehicles. Later, with advice from the 
landlord, the tenant installed machinery in the car park. The landlord sued for 
possession alleging forfeiture for breach of covenant. The court held that the landlord 
had waived the tenant’s breach for the duration of the lease. 

  4.3.3.2.5.2-Distress. 

                                                           
136 [1978] HKLR 83. 
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 Distress is only available to landlord, and only when they remain as such: a 
landlord loses his right when he sells his reversion. Distress consists in the seizure137 of 
personal property for the satisfaction of a demand. 

 A landlord may distrain for up to 12 month's rental, but the exercise of the right 
is now regulated by Part III of the Landlord and Tenant (Consolidation) Ordinance. A 
landlord must apply to the District Court for a distrain warrant, which directs the court 
bailiff to go to the tenant's premises and takes sufficient moveable goods in the 
apparent possession of the tenant to satisfy the arrears and court costs stated on the 
warrant. 

 The bailiff will execute the warrant as directed, but, usually, the tenant will pay 
the rental arrears and court costs demanded when faced with the threat of seizure of 
his goods. If the tenant does not pay the arrears and costs, the bailiff will make an 
inventory of the goods he has taken and inform the tenant that the goods will be sold 
on a certain day if he does not pay the arrears and costs. If the tenant still does not pay 
the arrears and costs, the goods will be sold and the arrears and costs satisfied from 
the proceeds (if there is any balance it will be given to the tenant). 

 Mau establishes a list of goods in the tenant's apparent possession that the 
bailiff may seize (Mau, 2010: 42 and 43):  

• moveable goods  

• property in the house or on the premises  

• property in the apparent possession of the debtor tenant, except for: 

 -things in actual use 

- tools and implements not in use, if there are other moveable property  

- property of another  

 - clothing  

- goods delivered to custody of law or person in public trade 

 

 A tenant cannot dispute the warrant when it is made, but after it has been 
executed he can apply for its discharge or challenge the right of the bailiff to take a 
particular article. 

 This right to challenge the distress is governed by s93 of the Landlord and 
Tenant (Consolidation) Ordinance, but at common law the tenant also has a right to 
                                                           
137 Incautación in Spanish. 
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rescue his goods before they are impounded or to ask the court for their return where 
the distress is illegal. 

 

 

  4.3.3.2.5.3-Estoppel. 

 Estoppel is an equitable remedy which courts use to do justice and prevent 
unfairness. As applied in the section we are dealing about, estoppel would prevent, for 
example, a landlord from supposedly waiving a breach of the tenancy agreement by 
the tenant and then to claim that the tenant had breached the agreement. This course 
of action of the landlord would be unfair to the tenant, who had relied upon the 
landlord's waiver. 

 These remedies that we have studied so far are those remedies in possession of 
the landlord; however, we have not talked about tenant's remedies: this is so because 
the tenant cannot boast such a varied armoury against breach of covenants as the 
landlord, but it does not mean that he cannot claim any remedy. Thus, in addition to 
his general contractual remedies of damages, injunction and declaration, he can, 
where there is a breach of a repairing covenant, take advantage of a common law right 
to recover the cost of repairs from future rent. But he must first give notice to the 
landlord of the need for repair before he carries out the repairs and deducts the cost 
from his rental.138 

 

  4.3.3.3.- Domestic leases. 

 Domestic leases are regulated in Part IV of the Landlord and Tenant 
(Consolidation) Ordinance. Its Section 2 provides that: 

"domestic premises" means premises the subject of a separate letting 
(including any bed-space, cubicle, room, floor or portion of a floor or building) 
which are used wholly or primarily for human habitation: (Amended 22 of 
1953 s. 2)  

Provided that the following shall not be deemed to be domestic premises 
within the meaning of this definition- 

 (a) any building or portion of a building which is used for habitation only by 
caretakers or watchmen not exceeding 2 in number;  

(b) any building or portion of a building which is used for habitation only by 
office attendants or their families; 

                                                           
138 Lee Parker v Izzet [1971] 1 WLR 1688. 
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 (c) any particular portion of an hotel or boarding-house which is let by the 
keeper of such hotel or boarding-house to a guest of such hotel or boarding-
house; 

  

 A domestic tenancy is defined as “a tenancy of premises let as a dwelling" 
(Mau, 2010: 43). Tenancy is defined to include an oral or written tenancy and includes 
a sub-tenancy and agreement for tenancy, but is not defined to include a licence or 
tenancy at sufferance. 

 The Landlord and Tenant (Consolidation) (Amendment) Ordinance 2004 revised 
the Landlord and Tenant (Consolidation) Ordinance with effect on 9 July 2004. The 
amendments removed the security of tenure provisions for domestic tenancies. As of 
that commencement date, there was no longer any statutory control for domestic 
tenancies in regards to security of tenure or rent. For domestic tenancies in existence 
before 9 July 2004, and where the Part IV tenancy renewal procedure had commenced 
before this date, the Part IV procedure, which allowed a tenant the right to renew the 
tenancy, continues to apply. 

Thus, regarding domestic tenancies, we can face three different situations: 

1. Post-amendment domestic tenancies, i.e., those tenancies created on or 
after the commencement date of 9 July 2004.  

2. Transitional domestic tenancies, i.e., those tenancies in existence prior to the 
commencement date and where the Part IV tenancy renewal procedures have 
not commenced. 

3. Pre-amendment tenancies, i.e., those tenancies in existence prior to the 
commencement date and where the Part IV tenancy renewal procedures have 
commenced. 

 However, we consider that a thorough analysis of all these scenarios, in this 
point of the thesis, would be useless as it would enlarge this point and move us 
towards a direction too far away from the object of study of the thesis. Therefore, 
those important parts related to this topic  will be explained throughout point 5, 
leaving to this point just the statutory definition that we have provided and the 
statement of the different scenarios. 

  4.3.3.4.- Commercial leases. 

 All Part V of the Landlord and Tenant (Consolidation) Ordinance applies to 
commercial leases (called business premises or non-domestic tenancies by the 
ordinance), with some exceptions (for example, tenancies for a fixed term of three 
years or more which contain no provisions for early termination other than for breach 
of condition of the tenancy). 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

183 

 Thus, this is what the Landlord and Tenant (Consolidation) Ordinance states in 
relation to commercial leases: 

Part I, Section 2:  

"business premises" means premises which are not domestic premises; 
(Replaced 22 of 1953 s. 2) 

Part V, Section 121:  

(1) Save as otherwise provided in this section, this Part shall apply to every 
tenancy (which expression shall wherever it occurs in this Part include sub-
tenancies unless the context otherwise requires) whether the same be 
effected orally or in writing and notwithstanding any provision in such 
tenancy, including any provision purporting specifically to exclude the 
provisions of this Part. 

 Non-domestic leases concern premises used primarily for commercial activity, 
like offices, restaurants, shops, etc. Commercial premises' rents are usually higher than 
that of similar residential premises and are of longer duration. Besides, in order to 
protect the landlord's interests, we can often find provisions for rent adjustments at 
regular intervals throughout the duration of the commercial lease. However, the 
revised rent must be capable of being calculated with certainty (Merry, 2010: 71). 

 Landlords usually employ the method known as rent escalation clause to 
implement a rent increase: it may permit rent increases linked, for example, to 
increases in the Consumers Price Index.  Another method available to landlords is the 
turnover rent clause which permits rent increases to be directly proportional to the 
success of a tenant’s business. Rent review clauses may also be accompanied by break 

clauses, which allow commercial tenants to end or determine the lease without any 
breach of the agreement if the tenants are dissatisfied with the rent increase. 

 And, according to Section 126 of the Landlord and Tenant (Consolidation) 
Ordinance, in the absence of any express covenant for the payment of rent and 
condition for forfeiture, there shall be implied in every tenancy a covenant to pay the 
rent on the due date and a condition for forfeiture for non-payment within 15 days 
of the due date. 

 From 9 July 2004, the Landlord and Tenant (Consolidation) (Amendment) 
Ordinance removed from Part V the six-moth written notice requirement for the 
termination of the non-domestic tenancy.  

 According to Section 9 of the Landlord and Tenant (Consolidation) 
(Amendment) Ordinance, if the commercial lease has not expired and thus no Part V 
notice has been served by 9 July 2004, the tenancy may be terminated in accordance 
with the terms of the lease agreement or as mutually agreed between the parties. 
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 But, if there is no agreement to the contrary, a fixed-term tenancy will end 
upon the expiry of the term and a periodic tenancy may be terminated by a notice to 
quit at the length of a full notice period in accordance with the common law. 

 If the commercial lease has already expired but no Part V notice has been 
served by 9 July 2004, the lease continues as a month-to-month tenancy. 

 A tenant of commercial premises may also give note of termination: if the 
lease is for a periodic tenancy, the tenant must give notice of at least one month 
before determination can lawfully occur and, if the lease term is for a fixed period, 
then the notice should be given at least one month before the tenancy's expiry. 

   

 4.3.4.- Adverse Possession. 

 Adverse possession "refers to the occupation of land by a person against the 

rights and interests of the owner" (Mau, 2010: 59). A landowner has the right to keep 
unwanted or uninvited people off the land, and to go to court for an order for 
possession against any trespasser. But, if the person has adversely possessed the land 
for the period of time specified by law, the actual owner may not enforce his right 
against the occupier. 

 Thus, adverse possession is a way of acquiring ownership of land through the 
operation of the Limitation Ordinance (Cap 347). This ordinance limits the time within 
which actions for recovery of the possession of land can be brought.  

 It provides in its Section 7 of Cap 347 that the limitation period for actions 
brought for the recovery of land by the Crown or Government is 60 years, and by any 
other person the period is 20 years where the right of action accrued before 1 July 
1991 and 12 years where the right of action accrued after 1 July 1991. 

 Other limitation periods of importance are the periods of six years for actions 
on a simple contract or on a tort, as well as for the of arrears of rent (according to s 4 
of the Limitation Ordinance); and 12 years for actions on a specialty, which include 
covenants relating to land that are contained in a deed, for instance a lease under seal 
or deed of mutual covenant (S 4(3) of the Limitation Ordinance). 

 The limitation period in respect of actions brought upon a mortgage generally 
follow the 20-year-period, which is to be reduced to 12 years for actions accruing after 
1 July 1991, as established in s 19 of the Limitation Ordinance. Thus, a mortgagee must 
sue for repayment of the principal sum advanced under the mortgage or claim the 
exercise of his powers for recovery of this sum within 20 or 12 years, as appropriate, of 
the due date for repayment. 

 The possession of land by the squatter must be adverse. Thus, the squatter 
must show either: 
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• that he has dispossessed or ousted the owner; or 

• that there has been a discontinuance or abandonment of possession by the 
owner followed by an assumption of possession by the squatter. 

 All this that we have just explained brings us, in order to understand how the 
Limitation Ordinance leads to the acquisition of the ownership of land by the squatter, 
to look at the role of possession in the proof and acquisition of title: title to land has 
historically been based upon possession; if there was a dispute over the ownership of 
land the court would decide in favour of the person who could show that he had the 
better (for example, the earlier) right to possession. However, this ability to recover 
the possession of land that was based purely on an earlier right to possession had its 
disadvantages, as an occupier might be evicted even after he had been in possession 
of the land for a considerable time, fact which might discourage him from improving or 
developing the land. So, the holder of a prior title even at common law had to bring his 
action for possession within a specified time known as "the limitation period". 

 The common law rules have now been superseded by the statutory time limits 
contained in the Limitation Ordinance. If an owner cannot bring an action to evict a 
squatter because the period during which he is permitted to bring an action has 
expired, then the squatter can rest secure in the knowledge that there is no one with a 
prior title hat can evict him. His right to possession cannot be then disputed by 
anyone. The Limitation ordinance still goes further, as it actually extinguishes in 
Section 17 his title or ownership of the land: 

Subject to the provisions of section 10, at the expiration of the period 
prescribed by this Ordinance for any person to bring an action to recover land 
(including a redemption action), the title of that person to the land shall be 

extinguished. 

 In this way, the squatter will have acquired the undisputed title or ownership of 
the land. He is not a purchaser or even a transferee. 

 Therefore, the importance of possession in establishing ownership is reflected 
in the procedure of proof of title to land. A vendor proves his title to land to a 
purchaser by establishing his right to possession of the land for the period considered 
sufficient to exclude any reasonable probability of a superior adverse claim. This 
period is known as the title period. At common law the title period is at least 60 
years, but this period has been reduced by s7 of the Limitation Ordinance to 15 
years. 

 In Boosey v Davis139, the judge referred to the case of Wallis’s Cayton Bay 

Holiday Camp Ltd v Shell-Mex and BP Ltd140 in his decision concerning adverse 
possession: the judge determined that possession by itself is not enough to give a 
title. It must be adverse possession. The true owner must have discontinued 

                                                           
139 (1988) 55 P & CR 83, 85 CA. 

140 [1975] QB 94, 103 CA. 
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possession or have been dispossessed and another must have taken it adversely 
from the true owner. 

 As Mau reminds us, possession with a licence (permissive use) does not 
constitute adverse possession unless the licence is revoked and the licensee continues 
in possession (Mau, 2010:60). 

 However, the practical importance of adverse possession in Hong Kong must 
not be exaggerated. As Sihombing and Wilkinson state, most acquisition of land by the 
operation of limitations occurs in the New Territories, although the legislation applies 
to any land in Hong Kong, whether unleased Government land or land subject to a 
Government lease. Apart from claims to New Territories land, adverse possession 
claims are rare (Sihombing and Wilikinson, 2014: 52-68).  

 But, even if most cases do occur in the New Territories, a case of adverse 
possession took place recently in Causeway Bay (Hong Kong Island): in May 2013, a 
family won a claim to ownership of part of a lane behind the popular Lee Theatre 
Plaza in Causeway Bay141. The decision by the Court of Appeal means the two corners 
where the family lives and runs small businesses are excluded from an earlier order to 
vacate the entire site behind the plaza. 

 This case, among some others, brought the Law Reform Commission to 
consider an amendment on the Limitation Ordinance, in order to make it more 
difficult for people to legally take over vacant property. Under the commission's 
recommendation, instead of the current system which we have already studied (if a 
property has not been used by its owner and another person uses it without objection 
for at last 12 years, then the user can claim ownership of the property in court), the 
user would have to notify the owner in the 10th year of any plan to take legal 
possession, giving the owner two years to respond. 

 This proposal, which has not been implemented yet, if it is finally implemented, 
would change the spirit of adverse possession law. 

 The next figure shows us how many winners of adverse possession cases we 
can find in Hong Kong in these last few years. As we said before, most cases take place 
in the New Territories, but it does not mean that there are also some cases that take 
place outside the New Territories: 

                                                           
141 <http://www.scmp.com/news/hong-kong/article/1620841/reform-gets-tough-squatters-rights> 
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FIGURE NUMBER 36: Winners in Adverse Possession Cases. Source:  Law Reform Commission of HK, 
through South China Morning Post (2014). 

 

 To sum up, as Mau concludes, "adverse possession allows another person to 

claim title of the property from the true owner. Therefore, if an owner ignores or allows 

another person to use or claim ownership of land without any challenge or assertion of 

ownership for the statutory time period, the owner has a risk of losing the property to 

the adverse possessor." (Mau, 2010: 60). At least, this is the current situation right 
now. 

 

4.4.- Encumbrances. 

 An encumbrance may be defined as a “claim or liability that is attached to 

property or some other right and that may lessen its value, such as a lien or mortgage; 

any property right that is not an ownership interest" (Black's Law Dictionary, at 568). 

 Thus, an encumbrance is a legal obligation or duty imposed upon the land. In 
this point 4.4 we are going to analyze the next kinds of encumbrances: 

• Servitudes, which include: easements and profit à prendre; 

and 

• Mortgages. 
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 4.4.1.- Servitudes. 

 Servitude is " a term from Roman Law meaning an encumbrance consisting of a 

right to the restricted use of land without the possession or ownership of that parcel of 

land" (Mau, 2010: 63). 

 The law has recognized rights allowing use of a neighbour's land for occasional 
purposes, because of the physical proximity of the land possessed by different parties 
and the potential flexibility of land use. Thus, it becomes possible to create either 
rights over or interests in a neighbour's land, known as the servient tenement, without 
the right to occupy or possess the neighbour's land. Besides, these servitudes can 
restrict upon a landowner's rights to use the land in some manner. 

 The two types of servitudes, as we stated before, are: (i) Easements and (ii) 
Profit à prendre. 

 

  4.4.1.1.-Easements. 

 An easement is "a right enjoyed over the land of another person" (Nield, 2012: 
318). Examples of easements include: right of way, right of light and right of support. 

 Easements are generally positive, as illustrated by a right of way, a right of 
support for a building or a right to draw or discharge water, but they can also be 
negative, like the right to prevent another from using the land in a particular way: the 
right to light and air, which a neighbour may not obstruct by erecting a building. 
According to Nield (2012:318), negative easements bear a close similarity to 
covenants. 

 The leading case that illustrates the characteristics of easements is Re 

Ellenborough Park142: the original owners of Ellenborough Park were also the owners 
of the adjoining land on which they built a housing estate. When the houses in the 
estate were sold, the purchasers were given a right to use Ellenborough Park as a 
garden subject to payment of a proportion of the maintenance costs. Some years after 
that, during the Second World War, Ellenborough Park was requisitioned by the 
government so that the owners of houses on the estate could no longer use it. A 
dispute arose as to who was entitles to the compensation the government paid for 
requisitioning the park. Was it just the owners of the park or also the owners of houses 
on the estate because they too were holders of an interest in the park? 

 The court decided that the right of the owners of houses on the estate to use 
the park was an easement, so, accordingly, they were also entitled to compensation. 

                                                           
142 [1956] Ch 131. 
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 The judge stated the four essential characteristics of an easement, which are: 

• there must be a dominant and servient tenement; 

• the owners of the dominant and servient tenement must be different persons; 

• the right must accommodate the dominant tenement; and 

• the right must be capable of forming the subject matter of a grant. 

 Easements, thus, must have these four characteristics, which we will analyze 
below: 

 (i) There must be a Dominant and Servient Tenement. 

An easement is considered as a right over a piece of land -the servient tenement- 
which must be enjoyed by another piece of land -the dominant tenement-. It cannot 
exist in isolation, but must be attached to and benefit a dominant tenement143. 
Without a dominant tenement, the right to use the servient tenement would be a 
licence only. 

This need for two pieces of land distinguishes an easement from a public right of way: 
everyone has a right to use the public roads, but that right is not an easement because 
the right benefits everyone regardless of whether they own any land. A public right of 
way is not attached to the ownership of any land but springs from the rights of all 
individuals to enjoy land dedicated to public use. 

The next figure shows us how an easement consisting in a right of way works: 

 

FIGURE NUMBER 37: Dominant Tenement. Source:  Barron's (2012). 

 

                                                           
143 London & Blenheim Estates Ltd v Ladbrook Retail Parks Ltd [1994] 1 WLR 31. 
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(ii) The Owners of the Dominant and Servient Tenement must be Different Persons. 

An owner of land cannot exercise an easement against his own land. As the owner of 
the land he is entitled  to use the land anyway. Thus, if D acquires the servient land 
from S, he can use the access road to the public highway as the owner of the servient 
land. He no longer needs the easement he enjoyed as the owner of the dominant land, 
and thus it is suspended. 

It would be more accurate to describe this requirement not as a requirement for 
separate ownership of the dominant and servient tenement, but as a requirement for 
separate occupation. it is possible for a tenant to enjoy an easement over other land 
belonging to his landlord. For example, if a landlord is the Government lessee of a 
whole block of flats, his tenants holding leases of units in the building will enjoy an 
easement over the lifts, passageways, and other common access ways that are 
retained in the ownership of the landlord. 

(iii) The Easement must Accommodate the Dominant Tenement. 

The easement must not only be appurtenant to the dominant land. It must also be 
sufficiently connected with the normal enjoyment of the dominant tenement to be of 
benefit to the dominant land rather than merely a personal advantage to the current 
owner. 

Where the land is used for business purposes, a right that benefits the particular 
business conducted on the land may accommodate the dominant tenement. However, 
a right that confers a mere commercial advantage cannot be claimed as an easement. 

An example of the first possibility is the case Moody v Steggles144, in which the plaintiff 
owned a public house and claimed that he had a right to fix a signboard to the wall of 
the defendant's house. The defendant challenged the right on several grounds, one of 
which was that the right was not capable of existing as an easement as it did not 
benefit the land but the business conducted on the land. However, the judge stated 
that the right to hang a sign could exist as an easement, the fact that it benefited the 
business conducted on the land was no objection. 

An example of the limitation stated before that a right that  confers a mere 
commercial advantage cannot be claimed as an easement in the case Hill v Tupper145, 

in which a company that owned a canal leased land on the bank of the canal to the 
plaintiff and granted him the sole and exclusive right to put pleasure boats on the 
canal. The defendant also put pleasure boats on the canal. The plaintiff tried to bring 
an action for interference with his right, which he claimed was an easement. However, 
the judge stated that the plaintiff was not entitles to sue the defendant as his right was 
not an easement but purely a contractual right against the owners of the canal. 

                                                           
144 (1879) LR 12 Ch D 261. 

145 (1863) 2 H&C 121. 
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Hill v Tupper, consequently, illustrates the narrow distinction between a right that 
merely confers a personal or commercial advantage and one that can be said to 
benefit the dominant tenement as such. 

A practical consequence of this requirement that an easement must accommodate the 
dominant tenement is that the dominant and servient tenements must be physically 
close to each other, though not necessarily adjacent. 

 

(iv) The Right must be Capable of Forming the Subject Matter of a Grant. 

In other words, the right must be capable of being transferred by deed. As Mau 
states, "a right will not be considered an easement if the right requires the servient 

land’s owner to incur any expenditure or take any positive action. The servient owner’s 

role in an easement is passive: to allow the dominant owner to use the easement and 

to not interfere with the easement or its use" (Mau, 2010: 65). 

Besides, the right must be sufficiently certain to permit accurate definition. For 
example, a right to light through a defined channel is capable of being an easement 
but a general right to light or to a view is not. The need for certainty also implies that 
both the dominant and servient tenement must be correctly identified. For this 
reason, attempts to extend an easement to land that was to be identified in the future 
failed in Voice v Bell.146 

In the last place, we must also remark that a right will not qualify as an easement if it 
in effect excludes the servient owner from occupation of the servient land or 
constitutes joint occupation of the servient land, as stated in Copeland v Greenhalf.147 

 

 By way of illustration of the four characteristics that we have just explained, we 
are going to list some of the more common rights recognised as easements: 

• rights of way. 

• rights to water and drainage. 

• rights to light and air through a defined channel. 

• rights of support of buildings. 

• the right to fence. 

• rights to use facilities (toilets148, letter box.149...). 

• the right to use a sign.150 

                                                           
146 (1993) 68 P&CR 441. 

147 [1952] Ch 488. 

148 Miller v Ecmer Products Ltd [1956] Ch 304. 

149 Goldberg v Edwards [1950] Ch 247. 
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 The creation and extinguishment of the easements will be explained below, just 
after the analysis of the profits à prendre. 

 

  4.4.1.2.-Profit à Prendre. 

 The court, in Duke of Sutherland v Heathcote151, defined profit à prendre 
(sometimes known just as profit) as "a right to take something off another person's 

land". A profit is different from an easement because a profit is the right to take some 
part of the servient tenement (its natural products, including wild animals, soil or 
minerals), while an easement just confers a right to use the servient tenement in some 
way. 

 A profit can be enjoyed by one person to the exclusion of all others, in which 
case it would be considered as a several profit. A profit can also be enjoyed by one 
person in common with others, in which case it would be considered as a profit in 

common. 

 A profit appurtenant is a type of profit à prendre where the benefit is attached 
to a dominant tenement by act of the parties; thus, it is linked to the ownership of 
another parcel of land. The four conditions required for the existence of a profit 

appurtenant are the same that the ones required for the existence of an easement, 
which we have already studied in the previous point. 

 A profit in gross gives the benefit of the land to the grantee personally 
regardless of occupation or ownership of land; thus, it requires no dominant 
tenement.  

 A profit pur cause de vicinage only exists in the form of a common of pasture: 
it is a right enjoyed by commoners of adjoining commons, which is very rare in Hong 
Kong. 

 

  4.4.1.3.-Creation of Servitudes. 

 Servitudes may be created by some of the next methods: 

(i) By Statute: 

The Government may acquire through legislation some rights over private property for 
public works. For instance, the right to carry electric power, telephone lines and gas  
over or under land will often be negotiated if this right affects private property. 

                                                                                                                                                                          
150 Moody v Steggles, quoted before. 

151 [1892] 1 Ch 475, 484 
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This right of way  is defined as a statutory easement by the Electricity Networks 
(Statutory Easements) Ordinance (Cap 357). 

(ii) By Express Grant: 

The grant of an easement or a profit à prendre must be for an interest equivalent to an 
estate for a term of years absolute. Besides, the profit or easement must be granted 
by deed and registered. An unregistered grant will be null and void against any 
purchaser for value without notice. 

A legal easement in Hong Kong must be created for a term of years: as Nield states, 
"As all land in Hong Kong is leasehold, a legal easement must also be created for a 

term of years. The term of the easement must not exceed the period of the lease of 

either the dominant or servient land. Thus if the lease of the dominant land is 999 years 

and the lease of the servient land is only 75 years, the easement cannot be granted for 

longer than 75 years (...) An easement for another period than a term of years, for 

instance for life, cannot exist at law but only in equity" (Nield, 2012: 327). 

(iii) By Express Reservation: 

A legal easement may be created when a vendor sells part of the land and reserves 
profits or easements over a portion of the land sold. This method is known as 
reservation, as the owner has reserved a right for the benefit of the retained land (the 
dominant tenement) from the land sold (destined to become the servient tenement) 
rather than granting a servitude. 

At common law it is not possible for a dominant owner to sell the servient land subject 
to a reservation, previously the right had to be created by way of re-grant by the 
purchase of the servient tenement. However, Section 24 of the Conveyancing and 
Property Ordinance now provides that a reservation of rights can be made directly in 
the assignment so that no re-grant is necessary. 

(iv) By Implied Grant: 

As we have seen before, an owner cannot have an easement over his own land. But 
where an owner has been accustomed to using one part of his land in a particular way, 
which is of benefit to the rest of his land, his use is termed a quasi-easement. All the 
elements of an easement can we found in this case, except the diversity of occupation 
of the dominant and servient tenements. 

Thus, in some cases, the grant of a servitude may be implied upon the sale of the 
quasi-dominant tenement: 

• under the rule in Wheeldon v Burrows152. 

• easements arising by necessity; and 

                                                           
152 (1878) 12 Ch D 31 at 49. 
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• easements of common intention. 

We are going to analyze these three possibilities along with some other doubtful cases 
(implied reservation and prescription): 

o The Rule in Wheeldon v Burrows: This rule is of intention, based upon the 
principle that a man cannot derogate from his grant. The elements of the rule 
were identified by Thesiger LJ in this case: 

...on the grant by the owner of a tenement of part of that tenement as it is 
then used and enjoyed, there will pass to the grantee all those continuous 
and apparent easements (by which, of course, I mean quasi-easements), or, in 
other words, all those easements which are necessary to the reasonable 
enjoyment of the property granted, and which have been and are at the time 
of the grant used by the owner of the entirety for the benefit of the part 
granted. 

 The rule provides that a quasi-easement may develop by implication into an 
 easement, provided the user satisfies three elements: 

   - it must be continuous and apparent; 

   -it must be reasonably necessary for the enjoyment of the 
   property sold; and 

   -it must be in use at the time of the sale. 

 There is a great similarity between s 16 of the Conveyancing and Property 
 Ordinance and the rule contained in Wheeldon v Burrows, but there are some 
 important differences too, among which we remark: 

   -Section 16 operates where there is diversity of occupation 
   before the sale; thus, it does not apply to quasi-easements, 
   which is the case in which operates Wheeldon v Burrows. 

   - Section 16 operates only where there is a formal assignment or 
   lease of the property but Wheeldon v Burrows will apply where 
   there is an agreement to assign or lease. 

o Easements arising by Necessity: An easement of necessity is "a right so 

essential to the enjoyment of the land that the land would be useless without it" 
(Nield, 2012: 334). The classic example is the right of way to land-locked 
property. But a property is not land-locked if there is access by water, thus 
access by water will exclude an easement of necessity by land to the property, 
according to Manjang v Drammeh.153 

                                                           
153 (1990) 61 P&CR 194. 
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It was thought that the basis for implication of easements of necessity lay in 
public policy: clearly, it is not in the public interest, especially in a place like 
Hong Kong where usable land is so scarce, that land becomes useless. But this 
view was rejected in Nickerson v Barraclough154, where it was stated that the 
doctrine is based rather on the implied intention of the parties at the time the 
premises are sold, and, thus, is subject to contrary intention. 

 The extent of easements implied by necessity is strictly limited to the use of the 
 land at the time of the grant and may be exercised to maintain that purpose 
 but no other. 

 The next figure shows us an example of land-locked land (we must presume 
 that there is not water at the other side of B, because, as we have seen, if there 
 is access by water a property is not considered as land-locked): 

 

FIGURE NUMBER 38: Land-locked land. Source:  Barron's (2012). 

 

o Easements of Common Intention:  Easements may also be implied to give 
effect to the common intention of the parties. That intention may arise 
because the right is necessary for the use of the land contemplated by the 
parties, or because surrounding circumstances are such that the parties must 
have contemplated such as a right. 

A classical example of the implication of a right on the basis of common 
intention is found in Wong v Beaumont Property Trust Ltd155: a lease of a cellar 
required the lessee to use the premises as a restaurant and to use his best 
endeavours to develop the business, to control and eliminate all smells, and to 
comply with health regulations. The parties did not appreciate that the existing 

                                                           
154 [1981] Ch 426. 

155 [1965] 1 QB 173. 
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ventilation did not satisfy health regulations. The plaintiff acquired the residue 
of the lease and, in order to comply with regulations, wished to fix a bigger 
duct onto the outside of the building, but the defendant (the original landlord's 
successors in title), refused to allow him to do so. The Court of Appeal was 
unanimous in its view and considered that in this case an easement should be 
implied: the plaintiff could not lawfully carry on the business, for to do so 
would breach the health regulations in force. 

Thus, is appears that what matters is not what the parties actually intended, 
but what their presumed intention would be if they were in full possession of 
the facts (because the parties, at the beginning, were under the erroneous 
impression that the ventilation was correct).  

o Implied Reservation: Courts hesitate to find the implication of a reservation in 
favour of the grantor when the quasi-servient tenement is sold. This reluctance 
is due to the fact that a grantor should not be allowed to derogate from its 
grant, unless it is clearly known to the grantee. 

 According to Nield, "an easement may be implied, reserved in favour of the 

 grantor on the basis of necessity, or due to the common intention of the 

 parties; but the courts will adopt a stricter test than in the case of the 

 implication of a grant in favour of the quasi-dominant tenement." (Nield, 2012: 
 335). 

o Prescription: Prescription is the acquisition of an easement by long use. If a 
right has been exercised for a sufficient period of time, the law will presume 
the valid original grant of that right as an easement. The period of long user 
must be: 

 -since time immemorial which is taken to be since 1189; or 

 -20 years or more in order to establish the fiction of a lost modern 
 grant: in the 18th century, courts evolved the fiction of lost modern 
 grant to overcome the problems of establishing user since time 
 immemorial. If it could be established for a period of 20 years or more a 
 formal grant was presumed to have been made but subsequently lost so 
 that it now cannot be produced. 

 -either 40 years for rights other than the right to light or 20 years for 
 rights to light under the Prescription Act 1832. 

Nevertheless, prescription is of little, if any, application in Hong Kong: the 
leasehold nature in Hong Kong excludes prescription at common law (in 
prescription at common law the right must be acquired by a fee simple owner 
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of the dominant land against the fee simple owner of the servient land). This 
position was confirmed in Tang Tim- fat v Chan Fok- kei.156 

 

  4.4.1.4.-Extinguishment of Servitudes. 

 These are the most common ways in which easements and profits à prendre 
are terminated: 

(i) By Effluction of Time: All easements in Hong Kong must be granted for a term of 
years, which will generally be for the shorter of the terms created by the Government 
leases of the dominant and servient land. At the end of the time, the easement will 
simply expire for the effluction of time. 

However, according to s 15 of the Crown Leases Ordinance Cap 40 and s 7 of the New 
Territories Leases (Extension) Ordinance Cap 150, where there is a statutory renewal 
or extension of the Government lease term of the servient land, the grant may also be 
deemed to continue. 

(ii) Unity of Ownership: As we have seen, there must be diversity of ownership of the 
dominant and servient tenement for an easement to arise. Where the ownership of 
the dominant and servient tenement becomes vested in the same person, the 
easement will cease. The exception is where that individual owns the dominant and 
servient tenement in different capacities. 

The extinction of the easement will be permanent where ownership vests in the 
Government, but the easement will just be suspended where the dominant and 
servient tenements become vested in the same lessee. 

(iii) Release: A release may be express or implied. An express release, to be effective 
at law, must be by deed, according to Section 4 of the Conveyancing and Property 
Ordinance Cap 219, though equity may recognise a release effected by less formal 
means. 

With the release, the easement or profit reverts back to the servient owner, at which 
time the servitude merges with the servient owner's estate and ceases to be a 
servitude. 

An implied release arises by the deemed abandonment of the right. However, the 
failure to exercise an easement is not a decisive evidence of abandonment, as it was 
stated in Benn v Hardinge157 , where non user for 175 years did not imply 
abandonment. Non-use will constitute abandonment only if it is just explicable on the 
assumption that the dominant owner intended to give up the right. This is clearly seen 

                                                           
156 [1993] 2 HKLR 373. 

157 (1992) 66 P&CR 246. 
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in Moore v Rawson158: the claimant had demolished a wall containing windows and 
built a window-less wall in its place. The court held this act to have shown an intention 
to abandon a right to light. 

The case of Re Yateley Common159 suggested that to establish abandonment of a right, 
it must be stated  that the owner of the right has ceased to use it and never intends to 
use it again. 

(iv) Substantial Alteration in the Dominant Tenement: If the dominant tenement is 
altered so that use or enjoyment of a profit appurtenant is no longer possible, the 
servitude is extinguished. 

For instance, in National Guaranteed Manure Co v Donald160 , the dominant tenement, 
consisting of a canal, was converted to a railway. As the easement of water for the 
canal had no sense after the conversion, the easement was extinguished. 

   

 

  4.4.2.- Mortgages. 

 A mortgage is defined as "the transfer, or the creation, of an interest in land for 

securing the repayment if a debt or the performance of an obligation" (Mau, 2010: 77). 
Thus, a mortgage is a security interest in real property. 

 The mortgagor is the borrower/debtor in this transaction, and the mortgagee is 
the lender/creditor, which is usually a bank. When we talk about the principal, we are 
talking about the amount of money borrowed. The mortgage, therefore, is a personal 
covenant to re-pay the principal of the loan and the interest owned by a certain 
date, together with a formal conveyancing of the land to the mortgagee as collateral. 
But the mortgagor's possession of the land remains undisturbed, having the mortgagor 
the right to redemption of the mortgage: if the mortgagor pays the debt or fulfils the 
obligation, he can exercise his right to re-convey the land back to itself. 

 Tacking, also known as the right to tack, is a feature of mortgages. Tacking is 
the right to add a further advance, i.e., a later loan, to the earlier debt which is secured 
by the mortgage. 

 A mortgage can be given over a freehold estate or over a leasehold estate, and 
there exist two types of mortgage, legal and equitable. 

                                                           
158 (1824) 3 B&C 332. 

159 [1977] 1 All ER 505. 

160 (1859) 4 H& N 8. 
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 It is important to remark that, in general, in Hong Kong a buyer can borrow 
around 70% of the value of the apartment from banks, and some provide mortgages 
up to 90%. In 1999, the Mortgage Insurance Programme161 was launched, with the 
Hong Kong Mortgage Corporation Ltd (a government authority established in 1997), 
being its main goal to increase the amount provided by the banks: under this 
programme, the banks can provide the borrowers with a mortgage up to 90%. But this 
programme only applies to borrowers who buy properties as owner-occupiers but not 
as investments. 

 Hong Kong, as South Korea and Malaysia, is a jurisdiction where securitization 
is well established; the next figure shows us, in a 1-5 scale, the quality or effectiveness 
of certain specific factors regarding securitization, meaning 1 the lowest quality and 5 
the highest quality, and NA meaning that the law makes no provision in as specified 
matter. As we can see, Hong Kong, along with Singapore, has the highest standards of 
quality (being the ones of China the lowest): 

 

 

FIGURE NUMBER 39: Legal framework for cash securitization. Source: Liu, Lejot and Arner  (2013). 

  

                                                           
161 Hong Kong Mortgage Insurance Program: 

<http://www.hkmc.com.hk/eng/pcrm/ourbusiness/mip.html> 
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 We must remark that this figure does not specifically refer to mortgages but to 
any kind of cash securitization in general.  

 Returning to the Hong Kong Mortgage Corporation, it must be said that 
"mortgage lending in Hong Kong was conducted until the early 1990s at margins of 

several hundred points above the cost deposit or interbank funds (...) but margins fell 

to more normal levels after deposit rates were made subject to competition in 2001 

and home lending greatly encouraged by the creation of the Hong Kong Mortgage 

Corporation" (Liu, Lejot and Arner, 2013: 234). Thus, the creation of the Hong Kong 
Mortgage Corporation had a significant impact on Hong Kong mortgages. 

 

 

  4.4.2.1.-Legal Mortgage. 

 Section 44 (1)  of the Conveyancing and Property Ordinance provides: 

 ... a mortgage of a legal estate, including any second or subsequent mortgage 
of that legal estate, may be effected at law only by a charge by deed 
expressed to be a legal charge. 

 Presently, all legal mortgages are created by a charge, which is in the form of a 
deed expressed to be a legal charge. The legal estate in the mortgaged property is no 
longer (it was before) transferred to the mortgagee. It remains with the mortgagor, 
who is thus capable, as the section suggests, of creating subsequent legal mortgages. 
The mortgagee obtains a legal charge over the property, which confers the same 
protection, powers and remedies as if the mortgage had been by assignment. 

 Thus, the mortgagee's interest is not a conventional estate in the land: the 
mortgagee cannot, as they could have before the Conveyancing and Property 
Ordinance, claim to be holder of the leasehold estate. 

 According to section 44(2) of the Conveyancing and Property Ordinance, a 
charge is in substance a mortgage: 

Under a mortgage effected by a legal charge, the mortgagor and the 
mortgagee shall, subject to this Ordinance, have the same protection, powers 
and remedies (including but not limited to those relating to foreclosure and 
the equity of redemption but excluding the power of the mortgagee to enter 
into possession before any default by the mortgagor) as if the mortgage had 
been effected by way of assignment of the legal estate before the 
commencement of this section. 

 We have to remark that, prior to the Conveyancing and Property Ordinance, 
mortgages were made by conveying the interest in land to the mortgagee, but now, 
as we have explained, all legal mortgages are created by a charge. A charge is "a 

hypothecation that allows the property (i.e, the subject of the charge) to be taken 
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when the chargor (i.e, the debtor) defaults on the repayment of a debt" (Mau, 2010: 
78). 

  This change in form brought mortgages much closer to reality: under the legal 
charge, the mortgagor retains their ownership of the property subject to the 
mortgagee's rights to look to the property as security for their loan. Before that 
change made by the Conveyancing and Property Ordinance, the situation was really 
surprising: the mortgagee was the sole legal owner of the mortgaged property, and 
the mortgagor's rights over the property were confined to an equitable right to call 
upon the mortgagee to return the legal ownership of the property to them upon 
repayment of the mortgage loan. 

 However, the change made by s 44(2) is one of form rather than substance, as 
even if the nature of the parties' interests has changed, the consequences of holding 
those interests in terms of protection, powers and remedies has not. 

 Moreover, we must state that not only all legal mortgages must be created by 
legal charge, but, according to s44(3) of the Conveyancing and Property Ordinance, all 
legal mortgages by assignment or sub-demise that were in existence at 1 November 
1984 have been automatically converted to legal charges. 

 If a document is in substance a mortgage, it will have to be treated as such by 
the courts regardless of its title or its form. In Ng Shou Chun v Hung Chun San162, the 
parties entered into a main contract for the "sale" of the property with a collateral 
contract for its repurchase, but the court stated that: 

Equity looks at the substance of the transaction, not the form. (…) a sale, 
with a collateral agreement for repurchase by the vendor within a stipulated 
time, has been held by the courts to be … a transaction by way of mortgage. 
The undervalue, and the highly unusual provisions of the agreement here, 
suggest that this was just such a transaction. … but the circumstances seem to 
me … to be consistent more with a transaction by way of charge to secure 
the repayment of [the loan] than with a genuine transaction of sale and 
purchase. 

 There is a basic difference between a mortgage and a charge: in a charge, there 
is no conveyance of property subject to a debtor's right of redemption (the legal estate 
remains with the mortgagor, who can create subsequent legal mortgages). On the 
other hand, a mortgage involves the conveyance of property to secure repayment of a 
debt. 

 To sum up, the change introduced by the Conveyancing and Property 
Ordinance is that the mortgagee is no longer the sole legal owner of the mortgaged 
property and the mortgagor's rights over the property are no longer limited to the 
equitable right of redemption. Under the Ordinance, the mortgagor retains ownership 
in the property, subject to the mortgagee's rights to use the property as security for 
repayment of the loan.  
                                                           
162 [1994] 1 HKC 155. 
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  4.4.2.2.-Equitable Mortgage. 

 The creation of equitable mortgages is not affected by the Conveyancing and 
Property Ordinance: "an equitable mortgage is created by the transfer of the entire 

equitable interest to the mortgagee, subject to an agreement to return this interest to 

the mortgagor upon repayment of the loan" (Sihombing and Wilkinson, 2014: 1261). 

 An equitable mortgage will usually arise in some of the next circumstances: 

(i) Mortgage of an Equitable Interest: A mortgage of an equitable interest can only be 
equitable, as the mortgagor cannot grant a greater interest than they enjoy. The most 
common type of equitable mortgage of this kind in Hong Kong occurs where a 
mortgage is taken over land held under Conditions of Sale where the conditions, upon 
which the right to call for a grant of a Government lease is dependent, have not yet 
been performed. The grantee does not, until compliance with the conditions has been 
achieved, enjoy the legal estate in the Government lease, merely enjoying until then 
an equitable interest in an agreement to grant a lease, according to s 14 of the 
Conveyancing and Property Ordinance. 

Section 46 of the Conveyancing and Property Ordinance provides that an equitable 
mortgage arising in these circumstances is automatically converted to a legal charge 
when the conditions upon which the Conditions of Sale were made are complied with 
and the mortgagor's legal estate is deemed granted. 

Equitable mortgages o this nature will also arise where the equitable interest being 
mortgaged is that of a beneficiary under a trust of land, or that of a purchaser under 
an agreement to purchase land. 

A mortgage of an equitable interest is created by assigning the mortgagor's equitable 
interest in the property to the mortgagee, subject to the mortgagor's right to insist 
upon reassignment of the property upon repayment of the loan. 

 

(ii) Informal Mortgage: Equity looks as done that which ought to be done and 
recognises an enforceable agreement to create a mortgage as an equitable mortgage. 
A contract to make a loan is not specifically performable, and thus the loan must have 
already been advanced for the mortgagee to be in a position to call upon the 
mortgagor to observe their side of the bargain and execute the legal charge.  

This agreement must comply with s 3of the Conveyancing and Property Ordinance to 
be enforceable. 

(iii) Deposit of Title Deeds: Equity will recognize the deposit of the borrower's title 
deeds with the lender as an equitable mortgage, provided the deposit is made with 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

203 

the intention that the deeds are to be held by the lender as security for the repayment 
of the loan. 

The act of deposit is considered as a sufficient act of part performance of the 
agreement to create a mortgage.163 

(iv) Equitable charge: An equitable charge will arise where, in the absence of the 
intention or the formalities required to create a legal charge or equitable mortgage, 
the borrower appropriates property for the repayment of a loan. For example, if A 
agrees in writing that his property is charged with the repayment of a $15.000 loan 
made to him by B, an equitable charge will arise entitling B to look to the courts to give 
effect to the charge by a sale of the property or by appointing a receiver to apply the 
income from the property in discharge of the loan.164 

 

 Equitable mortgages can be registered in the Land Registry. Under section 3 of 
the Land Registration Ordinance (Cap 128), a registered equitable interest in land is 
effective over prior unregistered interests in this land and interests which are 
subsequently registered. 

 

  4.4.2.3.-Leasehold Mortgage. 

 As we stated before, title to land in Hong Kong is by leasehold; thus, it is 
important to analyze the creation of leasehold mortgages. There are three ways to 
create a leasehold mortgage: 

(i) By assignment: In this case, the mortgagor transfers the interest in the land to the 
mortgagee, placing ownership in the mortgagee. Therefore, the leaseholder transfers 
the entire remainder of the lease term to the mortgagee with the provision for re-
conveying upon payment of the loan by the mortgagor.  

The mortgagee is substituted for the mortgagor in the landlord-tenant relationship and 
becomes personally liable to the landlord for the covenants contained in the lease. 

(ii) By sub-demise: The mortgagor grants a sub-lease to the mortgagee for a term of  
years which must be at least one day less than the mortgagor's lease (even if in 
practice the term is usually 10 days less than the term remaining in the main lease, in 
order to allow time to the mortgagor to grant a subsequent mortgage if he desires so). 

                                                           
163 However, in England, with the abolition of the doctrine of part performance, it is no longer possible 

to create a mortgage by the deposit of title deeds: United Bank of Kuwait v Sahib [1995] 2 A11 ER 973. 

164 Matthews v Goodday (1861) 31 LJ Ch 282. 
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The sub-lease will cease in accordance with its terms or upon the repayment of 
principal and interest by the mortgagor. In the sub-demise, the mortgagee is not 
personally liable to the landlord for the covenants of the lease because there is no 
privity of contract and no privity of estate between the lessor  and the mortgagee. 

(iii) By a charge: We have already seen the definition of charge in the previous pages; 
this is the preferred method of the three because a charge does not require the 
landlord's consent. 

  4.4.2.4.-Mortgagee's Rights and Remedies. 

 The mortgagee's rights and remedies are the essence of the mortgagee's 
security, because it is these rights and remedies that entitle the mortgagee to look to 
the property for the enforcement of their security if the mortgagor fails to repay the 
loan. 

 Some of these rights and remedies arise under the common law, some others 
are conferred by legislation and the mortgage itself, too, may express additional rights 
or remedies to the mortgagee or can vary the ones contained in the common law or in 
the legislation. 

 A right is "a privilege to which a person has a lawful claim", while a remedy is 
"the means provided by law to recover rights, or to obtain a compensation" (Mau, 
2010: 82). 

 These are the general rights and remedies of a mortgagee: 

(i) Damages:  

The mortgagee can sue for the debt owned under the loan. Suing on the debt is a 
common law right based on contract as the mortgagor promised to repay the loan. If 
the mortgagor fails to repay the loan, the mortgagee may sue for the breach of a 
personal covenant. 

As we stated before, we are not going to analyze damages as this is a concept which 
forms part of Contract Law and Tort Law. 

(ii) Entry into Possession: 

The mortgagee may take possession of the defaulting debtor's premises. As Shum 
states,  

"at common law, if the legal mortgage is by assignment, the ownership of the legal 

estate is vested in the lender, who is thus entitled to take possession as soon as the 

mortgage is executed, even if the mortgagor is not in default. In practice, the mortgage 

usually states that the mortgagor has quiet possession until default. In fact, this 

remedy of taking possession is seldom resorted to because the mortgagee is strictly 

accountable to the mortgagor for any loss occasioned by his own default. He is 

accountable not only for such rents and other incomes from the property which he 
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receives, but also for those rents and incomes which he ought to have received had he 

exercised due diligence and proper management. Under the statutory legal mortgage, 

the mortgagee does not have possession before default" (Shum, 1998:260). 

But, despite what we just quoted, the most usual procedure is for the mortgagee to 
first secure a court order in accordance with Order 88, Rules of the High Court. Courts 
have restricted the mortgagee's exercise of this right to instances of breach by the 
mortgagor and in order to protect the security. 

Section 44(2) of the Conveyancing and Property Ordinance has preserved this right, 
stating that: 

Under a mortgage effected by a legal charge, the mortgagor and the mortgagee shall, 

subject to this Ordinance, have the same protection, powers and remedies (including 

but not limited to those relating to foreclosure and the equity of redemption but 

excluding the power of the mortgagee to enter into possession before any default by 

the mortgagor) as if the mortgage had been effected by way of assignment of the legal 

estate before the commencement of this section. 

Where a tenant lawfully occupies the property, the mortgagee takes possession by 
notifying the tenant to pay rent directly to the mortgagee. A mortgagee in possession 
of the property becomes liable to the mortgagor under lease covenants and is liable to 
the mortgagor for defaults. And the mortgagee must take care to maximise the return 
from the property.165 

The mortgagee may escape liability by appointing a receiver to take possession of the 
defaulting mortgagor's premises; under Section 50(2) of the Conveyancing and 
Property Ordinance, the receiver is "deemed the agent of the mortgagor and the 

mortgagor will be solely responsible for the receiver’s acts and defaults". 

(iii) Foreclosure: 

Foreclosure is an equitable right which allows a mortgagee to obtain a court order 
ending the mortgagor's right to redeem the property and transferring the legal estate 
to the mortgagee. 

The right arises as soon as the contractual date for redemption has passed, but the 
most usual practice is that this right is not exercised unless the mortgagor fails to 
repay for an unreasonable time. 

This right to foreclosure is available to all legal and equitable mortgages. Section 53(2) 
of the Conveyancing and Property Ordinance preserves this right: 

Where a mortgagee obtains an order of foreclosure absolute, that order shall (unless it 

otherwise provides) operate- (a) to assign to the mortgagee the mortgagor's estate in 

the mortgaged land, subject to any other mortgage having priority to the mortgage 

under which the foreclosure order was obtained; and (b) to discharge that land from 

                                                           
165 Palk v Mortgage Services Funding PLC [1993] 2 WLR 415. 
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the mortgage under which the foreclosure order was obtained and any subsequent 

mortgage. 

The procedure for foreclosure is set out under Order 88, Rules of the High Court. 
However, unlike other jurisdictions, foreclosures are infrequent in Hong Kong: a Hong 
Kong mortgagee usually prefers to exercise its power of possession and sale; or, its 
power of appointing a receiver. 

(iv) Power of Sale: 

This is the mortgagee's most important remedy: the power to sell the mortgaged land 
so they can convert their security into money that can be applied in repayment of the 
loan. 

The Conveyancing and Property Ordinance introduced a statutory power of sale, which 
is automatically implied in all mortgages by deed entered into after 1 November 1984, 
according to s 51 of the ordinance. 

This statutory power of sale applies to equitable as well as legal mortgages, provided 
the mortgage is made by deed, but an equitable mortgage cannot deal with the legal 
estate in property, pursuant to s 51(3) of the Conveyancing and Property Ordinance. 

The statutory power of sale is not exercisable until one of the events of default 
specified in paragraph 11 of the Fourth Schedule of the Conveyancing and Property 
Ordinance has occurred: 

• notice has been served on the borrower requiring repayment of the mortgage 
money and the borrower has failed to repay the mortgage money within one 
month after the notice; 

• some interest under the mortgage is in arrears and unpaid for a month after 
becoming due; and 

• there has been some other breach of a term of the mortgage.  

But S 51(4) permits the alteration of these powers: “The powers implied by subsection 

(1), and the provisions of the Fourth Schedule relating to the exercise of those powers 

may be varied or extended by the mortgage deed and, as so varied or extended, shall 

have effect as if contained in this Ordinance.” 

The mortgagee is entitled to sell "in such manner and subject to such lawful conditions 

as [he] thinks fit", according to para 8 of the Fourth Schedule of the ordinance, but in 
doing so must the mortgagee exercise any particular standard of care? 

The mortgagee is not a trustee of the power o sale, as this power is conferred to 
protect the mortgagee's interests, but they cannot disregard the mortgagor's interests 
by just selling the property for just enough to discharge what they are owed when the 
property is worth more, this sale would be contrary to the interests of the mortgagor. 
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Early formulations stated that the mortgagee's duty only consisted in exercising good 
faith in the conduct of the sale, but courts have developed an objective element to this 
duty by requiring the mortgagee to take also reasonable steps to ensure that a 
proper price is obtained, as it was considered in Cuckmere Brick Co Ltd v Mutual 

Finance Ltd166. 

Sub-section 53(1) of the Conveyancing and Property Ordinance provides that a sale by 
a mortgagee operates to assign to the purchaser the mortgagor's interest in the land 
subject to any prior mortgages, but free from the mortgage under which the sale is 
made and any subsequent mortgage. The mortgagor's equity of redemption is 
extinguished and their interest transferred to the proceeds of sale.  

A purchaser from the mortgagee is not concerned to see that the mortgagee's power 
of sale has arisen and the proceeds of sale have been correctly applied; the receipt of 
the mortgagee for the sale monies is a sufficient discharge, according to s 55 of the 
Conveyancing and Property Ordinance. 

Section 52 of the Conveyancing and Property Ordinance is intended to protect the 
purchaser at a foreclosure sale:  

Where a sale is made under a mortgage, the title of the purchaser shall not be affected 

by the fact that no case had arisen to authorize the sale or that due notice was not 

given or that the power was otherwise improperly or irregularly exercised; but any 

person who suffers loss through an unauthorized, improper or irregular exercise of the 

power of sale shall have a remedy in damages against the person exercising the power. 

And, at last, we must remark that Section 54 states an important point: the 
distribution of the sale proceeds. This section states: 

Any money received by a mortgagee or a receiver from the sale ( …) shall be applied 

according to the following priority – 

(a) in discharge of all rent, taxes, rates and other outgoings due and affecting the 

mortgaged land; (b) unless the mortgaged land is sold subject to a prior encumbrance, 

in discharge of that prior encumbrance; (c) in payment of the receiver’s lawful 

remuneration, costs, charges and expenses and all lawful costs and expenses properly 

incurred in the sale or other dealing; (d)in payment of the mortgage money, interest 

and costs due under the mortgage, and any residue shall be paid to the person who, 

immediately before any sale or other dealing, was entitled to the mortgaged land or 

authorized to give a receipt for the proceeds of the sale of that land 

 

 (v) Right to Appoint a Receiver:  

A mortgagee under a mortgage by deed, whether it is legal or equitable, has a 
statutory power to appoint a receiver provided the mortgage was entered into after 1 
November 1984, according to s 50 of the Conveyancing and Property Ordinance. If the 

                                                           
166 [1971] Ch 949. 
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mortgage was created before that date (or if the equitable mortgage was created 
other than by deed), then it must contain an express power to appoint a receiver if the 
mortgagee is to avoid having to apply to court for the appointment of a receiver under 
the court's general equitable jurisdiction. 

A receiver is "an individual appointed either by a court or privately to take possession 

of the property" (Mau, 2010: 85). He is to hold the realty for the purpose of paying the 
creditors. 

Thus, the authority to appoint a receiver is implied in all mortgages by deed, unless 
expressly contradicted, according to section 51(1) of the Conveyancing and Property 
Ordinance. 

Pursuant to S 50 of the Conveyancing and Property Ordinance, a mortgagee may 
appoint a receiver when the mortgage money has become due. Due refers to the time 
after the time after the date for repayment or when an instalment is overdue.  If 
payment is on demand, the authority to appoint a receiver arises at the mortgage's 
creation (this authority is to be in writing). Thus, the receiver appointed is the 
mortgagor's agent. 

Besides, the express terms of the mortgage may vary or extend the appointment of a 
receiver. 

The appointment o a receiver gives a mortgagee all the advantages of possession 
without any of the liabilities. 

Usually, the first mortgagee has both a common law and statutory right to hold the 
title deeds of the property until redemption; the mortgagee has the right to transfer 
the mortgage (for instance, the mortgagee could sell his right to the mortgage to 
another party without the consent of the mortgagor), but this transfer must be by 
deed and registered. 

The mortgagee or its appointed receiver may exercise leases and surrenders; they may 
grant leases, surrender leases, etc. 

 

  4.4.2.5.-Mortgagor's Rights and Remedies. 

 Not only the mortgagee possesses some rights and remedies: the mortgagor, of 
course, also possesses certain rights and remedies. We will analyze the most important 
of these rights: the right of redemption. Some of the less important rights are waste 
and the right to inspect the title deeds. We will quote and explain briefly these last 
two rights. 

 We must not forget that the mortgagor's interest in the property is dependent 
upon their right to recover their property free from the mortgage upon repayment of 
the loan and any other sums secured by the mortgage. This right gives birth to the 
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mortgagor's equity of redemption and, before the Conveyancing and Property 
Ordinance, it distinguished a mortgage from an outright assignment of the property. 

 Under a legal charge, which is obviously the case we are analyzing, the 
mortgagor retains the legal estate, but it is an estate which will be permanently 
encumbered unless the mortgagor is entitled to insist upon redemption. 

 Thus, the right to redeem is the very essence of a mortgage, which equity has 
guarded to ensure that a mortgage is limited to its intended function: the provision of 
security. 

 As Nield remarks (2012:448), the stereotype of the mortgagor and the 
mortgagee has changed since the Middle Ages: in the Middle Ages charging interest or 
making any other profit through lending money was illegal and contrary to the 
Christian belief167.  Even if the laws against usury were relaxed, there remained a 
perception of the mortgagor as the impoverished debtor vulnerable to the superior 
bargaining position of the unscrupulous moneylender. 

 This stereotype, however, has changed: the modern mortgagor in Hong Kong is 
often a profitable corporation with significant bargaining power, and the modern 
mortgagee  is, on the other hand, usually a banking institution with a public image that 
he wants to maintain. This change allows a closer exam of the circumstances in each 
case: what might be unconscionable in the context of the purchase of a flat by an 
individual may not be unconscionable when a corporation raises finance for the 
construction of that flat. 

 In any event, under the right of redemption the mortgagor can redeem or 
take back the estate by repaying the loan along with any interest. This right, as we 
said before, may be legal or equitable.  

 Legal redemption is provided in the mortgage deed with a set date, while 
equitable redemption must be exercised according to the rules of equity. A mortgagor 
must give prior notice to the mortgagee of the intent to redeem, usually six months' 
notice or six month's interest in lieu of notice. The mortgage deed, however, may state 
a shorter notice period. 

 And it is also very important to remark that there can be no agreement that 
disallows redemption, as this would be inequitable and therefore void. 

 The mortgagor may take action to protect its possessory rights. Under both 
legal and equitable mortgages, the mortgagee has no legal right to possession of the 
property under the Conveyancing and Property Ordinance;  not only he has no legal 
right of possession, but the mortgagor has the right to bring an action for trespass. 
                                                           
167 Regarding usury in European Middle Age, reading The Merchant of Venice by William Shakespeare 

becomes very useful (probably written circa 1596). In this play, there is a character which indeed gets 

profits through lending money, Shylock, but he can do so because he is a Jew, not a Christian. However, 

just because he is a usurer, his social consideration is not good. 
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And, if the mortgagee takes possession without giving notice to the mortgagor, the 
latter can sue for possession. 

 As we explained, under the legal charge consisting in a mortgage, the 
mortgagor retains the legal estate and the right to possession until default. The 
mortgagor is entitled to sue for the recovery of possession of the land, trespass or 
other wrong done to the land. 

 The mortgagor, too, has the right to lease the land or dispose of the property, 
but always subject to the mortgagee's interests. Thus, the mortgagor may grant a sub-
lease, accept the surrender of a lease or grant a subsequent mortgage (unless there 
exists a contrary agreement contained in the mortgage deed). 

 Regarding waste, the mortgagor is not under a duty to refrain from committing 
waste unless the act of waste is so serious as to endanger the security itself. In other 
words, the mortgagor may commit waste so long as the waste does not render the 
security interest deficient. It is common, however, that the mortgage contains both an 
express covenant from the mortgagor that he will keep the property in good repair, 
and a right for the mortgagee to enter the property to inspect the state of repair, 
according to Cl(c) Part C Second Schedule of the Conveyancing and Property 
Ordinance. 

 Another right available to the mortgagor, apart from the right of redemption 
and waste, is the right to inspect the Title Deeds: the mortgagee has a right to hold 
the title deeds to the mortgaged land to protect their security, but s47 of the 
Conveyancing and Property Ordinance gives the mortgagor, precisely, the right to 
inspect the title deeds if he wishes so. This is  a measure of protection of the 
mortgagor. 

 

 With this analysis of mortgages we finish point 4; but in the next point we are 
continuing the analysis of Hong Kong Land Law, focusing on all the aspects related to 
Conveyancing (which are mostly related to the concepts already explained in this point 
4). As Nissim remarks and as we will see throughout the next point, "Hong Kong [has] 

a unique position of being internationally acclaimed as one of the best, if not the 

very best example of a functioning capitalist economy which ironically is founded on 

what is fundamentally a socialist land tenure system" (Nissim, 2012: preface). 
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5.- Analysis of Hong Kong Conveyancing. 

 In this point, we are going to review the most important aspects of 
conveyancing; as we stated before, conveyancing is an area within Land Law, defined 
as "the transfer of legal title of property from one person to another, or the granting of 

an encumbrance such as a mortgage or a lien" (Black's Law Dictionary). Thus, in this 
point we are mainly going to continue all the study that we made in the previous 
point. 

 Conveyancing is one of the most important areas of Hong Kong Law, due to the 
economic importance derived from it and also from its complexity; as Sihombing and 
Wilkinson state, "conveyancing may not be as lucrative an area of practice as in the 

past but (...) the law gets even more complex for practitioners and students" 
(Sihombing and Wilkinson, 2014: v). 

 Regarding the structure of this point, even if our main source has been the 
highly praised and highly useful book by Sihombing and Wilkinson (2014) -and, too, 
some chapters of the ones by Mau (2012), Nield (2012) and some articles by Merry 
(2010) among many other material-, we have decided to propose a slightly different 
order from the one contained in these books: we have ordered our study according to 
the syllabus required by the Law Society of Hong Kong to pass the exam to become 
an overseas attorney in Hong Kong168. We have considered that this order is more 
easily understandable for the readers of this thesis, as it is a clear order which contains 
all the points that are basic (the order proposed by Sihombing and Wilkinson, though 
is the most complete, would be extremely complete for our purposes). 

 Thus, this syllabus contains all the points that we consider are worth taking into 
consideration in this point 5 of the thesis. 

 

5.1. - Legal framework of Conveyancing in Hong Kong. 

 Following the list quoted in point 4.1.3, this is the list of the main ordinances 
partially or totally related to conveyancing in Hong Kong: 

• The Basic Law. 

• Interpretation and General Clauses Ordinance (Cap 1). 

• Buildings Ordinance (Cap. 123), sections 2, 14, 15, 16, 21, 22, 23, 24, 24A, 24B, 
25, 33, 40 and 41.  

• Building Management Ordinance (Cap. 344).  

                                                           
168 The syllabus for Hong Kong Conveyancing Law proposed by The Law Society of Hong Kong can be 

consulted through this link: 

<http://www.hklawsoc.org.hk/pub_e/admission/OverseasLawyersQualification/Syllabus_2014/head1_e

ntirepackage.pdf> 
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• Conveyancing and Property Ordinance (Cap. 219).  

• District Court Ordinance (Cap. 336), sections 35, 36, 48A, 69, 69A, 69B and 69C  

• District Court Rules, Orders 86, 88 and 113. 

• High Court Ordinance (Cap. 4), sections 17, 21F, 21G and 21H.  

• High Court Rules, Orders 86, 88 and 113.  

• Land Registration Ordinance (Cap. 128). 

• Landlord and Tenant (Consolidation) Ordinance (Cap. 7). 

• Lands Tribunal Ordinance (Cap. 17), sections 3, 8A, 8B, 10, 11, 11A, 12 and 16 
and Schedule Lands Tribunal Rules, Parts I, II, XIII and XIV. 

• Limitation Ordinance (Cap. 347), sections 7, 8(1), 13 and 17. 

• New Territories (Renewable Government Leases) Ordinance (Cap.152). 

• New Territories Leases (Extension) Ordinance (Cap. 150). 

• Powers of Attorney Ordinance (Cap. 31). 

• Town Planning Ordinance (Cap. 131). 

 We already reviewed some of these ordinances in the previous point, while 
some of them are new to us. In any case, our goal in this point is not to study all these 
ordinances thoroughly, but only to review the most important and relevant concepts 
of conveyancing included in or derived from all these ordinances. 

 

 5.1.1.-System of land holding in Hong Kong. 

 In this point we are going to study the history of land dealing in Hong Kong 
from 1843 onwards and also its current situation. As we advanced in point 4, 
constitutionally  all land in Hong Kong is the property of the state and is managed, 
used, developed and leased out by the Government of the Hong Kong Special 
Administrative Region (Basic Law, article 7). This administration is carried out by the 
land authority, which is the government's Lands Department169. 

 The Lands Department has a main office on Hong Kong Island but operates 
locally through a number of District Lands Offices. As Merry establishes, "The 

responsibilities of the Lands Department include the grand and enforcement of 

Government leases, previously called Crown leases" (Merry, 2010 i: 1).  

 The Lands Department was established in 1982, and is responsible for all land 
matters in the Hong Kong Special Administrative Region. It is composed by three 
functional offices, as we can see in the figure below and as we are going to explain 
briefly: 

 i. The Lands Administration Office takes charge of land disposal and 
acquisition, valuation of land and properties for various purposes, lease 

                                                           
169 Lands Department of the Hong Kong SAR: 

<http://www.landsd.gov.hk/en/about/welcome.htm> 
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enforcement, land and squatter control, urban renewal and maintenance of 
man-made slopes on unallocated and unleased government land.  

ii. The Survey and Mapping Office is the official land survey and mapping 
agency for Hong Kong. It sets up and maintains the geodetic survey control 
network, carries out land boundary surveys and aerial surveys, and produces 
maps in both paper and digital forms.  

iii. The Legal Advisory and Conveyancing Office provides in-house legal 
advisory service, administers the Lands Department Consent Scheme by giving 
consent to sale of units in uncompleted developments and approves Deeds of 
Mutual Covenant. 

The next figure sums up the administrative structure of the Lands Department: 

 

FIGURE NUMBER 40: Administrative Structure of the Lands Department of Hong Kong . Source: Lands 
Department of the Hong Kong SAR (2015). 
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 As we stated before, at no point of time was land alienated by way of freehold 
tenure, except for the land on which St John's Cathedral stands. Instead, the norm was 
alienation by way of leasehold. Thus, we can affirm that, in Hong Kong, virtually all 
land is leasehold, except from the land in which St John's Cathedral stands. From the 
early years of the settlement of the colony in 1843 until 1997, the land was alienated 
by way of a Crown Lease, referred to as Government Lease after 1997. Some of these 
leases were renewable: terms varied from 20 years up to 999 years, though the most 
common lease was the 75-year lease. Since the end of the 1960s, land has been 
alienated under Conditions of Sale when the Government ceased issuing a formal 
Government Lease.  

 The grantee of a Crown or Government lease is known as the owner of the 
land (though strictly speaking he is no owner) and typically pays a money premium to 
the government for the grant which the grantee will have purchased at a public 
auction or, more rarely, by negotiation (private treaty) with the department.  

 This grant is of a long lease of the land, which, said in other words, means that 
the "owner" of the land has the possession and use of that land for a limited 
period.170 The period or "term" of the leasehold estate varies, as we stated in the 
previous paragraphs, broadly according to the age of the government grand and the 
location of the land. During the mid-nineteenth century in the older settled part of 
Hong Kong Island, Crown leases of 999 years were granted. Later, a term of 99 years 
(commonly found in London) became standard on both the island and in lower 
Kowloon. By the beginning of the 20th century, the policy became to give terms of 75 
years, with an option for a further 75 years.171 In New Kowloon and the New territories 
( the areas acquired by Britain from Imperial China in 1898 for 99 years), terms of 75 
years were also used but options to renew were necessarily restricted to the balance 
of 99 years. After the future of Hong Kong was settled in 1984, the government began 
to grant leases that expired in 2047 and sometimes beyond that. And it is also 
important to remark that leases due to expire in 1997 were automatically renewed by 
legislation. 

 Older land differs from newer land in another point: in the nineteenth and early 
twentieth century, after land was sold at auction an actual lease document, a solemn 
deed called a Crown lease, was signed by the representative of the sovereign 
(sometimes the Governor, usually a land officer) in duplicate: these documents tend 
now to be lost or in poor conditions. Newer land was sold at auction subject to pre-
publicised conditions, some general in nature and some special to the particular lot of 
land being sold. These Conditions of Grant, in effect a contract to enter into a 
government  lease, became binding on the purchaser. Invariably the formality of 
entering into a lease after the conditions had been fulfilled  was not followed, so the 

                                                           
170 Which brings us again to recall that freeholds (grants which are unlimited in time) are extremely rare 

and restricted to grants for special purposes and are made by statute, as we stated in point 4. 

171 In May 1898 the Colonial Secretary Joseph Chamberlain wrote from London directing the Hong Kong 

Government that the practice of giving Crown leases for 999 years should cease because such leases 

were practically freeholds and deprived the government of control over and revenue from the land. 
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Conditions of Grant, instead of a government lease, became in effect the source of the 
purchaser's title. 

 As Merry establishes, "the adoption of a leasehold system of landholding has 

been of great benefit to the Government of Hong Kong. It has enabled the government 

to enjoy enormous and recurrent, if erratic, revenue from the sale of land and from the 

relaxation of restrictions contained in the lease(...). At the same time it has enabled the 

administration to control the development of land through provisions in the Conditions 

of Grant" (Merry, 2010 i: 2). 

 As we will analyze, the annual rent for the lease, commonly called the 
government or Crown or ground rent, is normally quite modest and of far less financial 
significance than the capital payment (premium or price) charged for the grant or re-
grant of the lease. The rent under modern leases, including those renewed by 
legislation, is usually 3 per cent of the rateable value (the annual market rental value) 
of the land. And, under continuing old leases the government rent is still more modest, 
maybe less than HK$100 a year. 

 The land which is the subject-matter of the grant will be described and defined 
in the lease. Land in Hong Kong is divided into lots (pieces), or, as they are usually 
called by lawyers, "parcels", which are designated by a name and a number. The name 
usually indicates the district or locality of the lot and the number identifies the 
particular piece of land within that locality. A plan attached to the government lease 
will help to identify the land. 

 On 15th July 1997, the Executive Council endorsed various provisions covering 
land leases and related matters under the Hong Kong Special Administrative Region 
Government (HKSAR), determining the new policy that had to be followed after the 
handover. 

          The general land grant policy as endorsed by ExCo is set out as follows : 

i.  New leases of land shall be granted for a term of 50 years from the date of 
grant (except new special purpose leases for recreational purposes and petrol 
filling stations, new special purpose leases covered by franchises or operating 
licences and short term tenancies) at premium, and subject to payment from 
the date of grant of an annual rent equivalent to 3% of the rateable value of 
the property at that date, adjusted in step with any changes in the rateable 
value thereafter. Certain rural land holdings such as small house grants are 
exempted from the obligation to pay government rent. These provisions only 
apply to the grant of new leases after 1 July 1997, as we will analyze below. 
 

ii.  New special purpose leases for recreational purposes and petrol filling station 
will be granted for a term of 21 years from the date of grant. New special 
purpose leases covered by franchises or operating licences will normally be for 
a term commensurate with that of the associated franchise or licence. Short 
term tenancies shall continue to be granted for a term not exceeding 7 years. 
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iii.   Modifications, whether by modification letter or conditions of exchange, shall 
continue to be granted at premium reflecting the difference between the 
"before" and "after" land value. For modifications not involving boundary 
adjustments and thus conducted by modification letter, the existing lease term 
and provisions for annual rent will remain unchanged. For modifications 
conducted by conditions of exchange, the new lease term and rent shall be 50 
years from the date of regrant and 3% rateable value as provided for new 
leases in (i) above. 
 

iv.  Non-renewable leases (i.e. those fixed term leases containing no right of 
renewal), may, upon expiry, be extended for a term of 50 years without 
payment of an additional premium but subject to payment of an annual rent 
from the date of extension at 3% rateable value as for new leases in (i) above. 
The extension of such leases is wholly at the discretion of the HKSAR; for 
instance, if the land is required for a public purpose or is no longer being used 
for the purpose for which it was originally granted, then the lease is unlikely to 
be extended. 
 

v.  In the case of special purpose leases (broadly defined as leases containing a 
total prohibition against assignment), upon their expiry, and provided that the 
land is being used for the specified purposes and is not required for a public 
purpose, then they may, at the sole discretion of the HKSAR, be extended for a 
term of 50 years without payment of a premium but subject to payment of an 
annual rent of 3% of rateable value as in the case of new leases. Exceptions to 
this general statement are as follows : 

a.  leases for recreational purposes may not be extended beyond a term of 
15 years; 

b.   leases of land covered by franchises or operating licences will normally 
be extended co-terminus with the franchise or licence; leases for petrol 
filling stations will not be extended upon expiry of existing leases, petrol 
filling station sites will be re-tendered on the open market; and leases 
for kerosene stores will not be extended; however, short term tenancies 
at full market rental may be offered to existing lessees for an initial term 
of three years. 

 To sum up, it is very important to recall that almost all land in Hong Kong vests 
in the State and there is, with the exception of St. John's Cathedral172, no privately 
owned freehold land in Hong Kong. When Hong Kong was a British Colony, the 
Governor had been empowered under Article XIII of the Letters of Patent of Hong Kong 
to make and execute grants and dispositions of land within Hong Kong; as at 1 July 
1997 the land and natural resources within the Hong Kong SAR became State property. 

                                                           
172 The University of Hong Kong was also granted land through a freehold grant in 1911, but the freehold 

was surrendered in 1916 in return for a grant to the University of additional land. Thus, the land in 

which St. John's Cathedral stands is the only privately owned freehold land in Hong Kong. 
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 Accordingly, much of the Government's land in Hong Kong has been 
progressively alienated to private individuals or corporations by way of Crown (now 
Government) leases or Conditions of Sale, Exchange, Grant, Extension or Regrant. But 
there is one point that must remain clear: the ultimate owner of the land is still the 
Government of Hong Kong. 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

PICTURE NUMBER 41: St John's Cathedral (Central, Hong Kong Island. Hong Kong SAR). Picture 
taken by the author of this thesis, Oriol Caudevilla (2011). 

In this picture, we observe the façade of St John's Cathedral. As we stated before, the land on 

which it stands is the only land in Hong Kong alienated by way of freehold and not of leasehold. 
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 At last, it is also important to give a brief overview of the Land Registry of Hong 
Kong173. The number of the lot (the lot is the piece in which land is divided) enables it 
to be entered on the Land Registry, which, even if it is called a "registry" and contains 
details of the registered "owner" (long leaseholder), it is not actually a register of title, 
as there is no guarantee that the person appearing on the record as the registered 
owner is the true or full owner of the land in question. This is so because the register 
is just a record of instruments (deeds and other documents) affecting that land. This 
is a difference with other jurisdictions, as in other jurisdictions the land register is a 
register of titles, through which the government guarantees its accuracy and the 
possibility of unwritten interests is very limited. This is not the case in Hong Kong, but 
it will be changed in theory. 

 In July 2004, a Land Titles Ordinance (Cap 585) was enacted, but this Ordinance 
has not come into force yet. Besides, a substantial re-draft of the ordinance was still in 
process (it started in May 2011) and it will need consideration by the LegCo before it 
can enable the introduction of a registration title system in Hong Kong. 

 This process of converting Hong Kong's Land Registry into an actual title 
register has been going on for more than 20 years, and, though the Land Titles 
Ordinance was enacted in 2004, it will not be brought into effect until a number of 
outstanding issues have been dealt with. Working committees, involving the Law 
Society of Hong Kong, the Hong Kong Bar Association, the Hong Kong Association of 
Banks, the Estate Agents Authority and other interested parties, as well as staff from 
the Land Registry and other Government departments have been set up to undertake 
the follow-up and preparatory work. But the point remains the same: promises that 
have been made for many years, but the Land Register is not a register of title yet. 

 Thus, as we will analyze in point 5.1.2, until the registry is so converted, title to 
land will not be determined solely by reference to the register, "(which) means that 

solicitors acting or purchasers of property have to examine the deed relating to the 

property in order to ascertain that the vendor really is its owner and has good title to 

it" (Merry, 2010 i: 3). 

  5.1.1.1.-Background. 

 The areas which form Hong Kong, namely, the island, the waters, Kowloon and 
the New Territories, came under the colony of Hong Kong at different times from 1841 
onwards.  On 20 January 1841, as we stated in point 2 of this thesis, Hong Kong Island 
was ceded to Great Britain by the Convention of Chuenpi, though the treaty was not 
later ratified. The Royal Navy landed on the island six days later, and, by a 
proclamation issued from Macau on 2 February 1841, Captain Charles Elliot referred to 
the cession of the territory and the need to provide for the government thereof. 

                                                           
173 Land Registry of Hong Kong: 

<http://www.landreg.gov.hk/en/home/index.htm> 
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 There were a few Chinese settlements on the island at the time, mainly in the 
south side, and a larger number of people lived on boats; it was estimated that the 
population varied between 2.500 to 7.500 (which clearly shows us that the growth and 
importance of Hong Kong came with the British domination). 

 British and foreign settlers (most of them merchants who were then living in 
the Portuguese Colony of Macau) arrived soon to inspect the land with the intention of 
constructing buildings to facilitate their trading, especially in China. Some merchants 
entered into agreements to buy land from the local residents, while some others 
simply took possession of uncultivated and unoccupied land.  

 From Macau on 1 May 1841, Captain Charles Elliot issued a Public Notice and 
Declaration advising that land auctions would take place in Hong Kong, and the land 
sold was to be subject to a building condition and to a reservation of the Government's 
rights. However, the British Government had failed to consider the type of tenure, so 
the impression of the early settlers was that freehold titles would be granted subject 
to a well-ordered system for the collection of land revenue. Merchants urged the 
Government to grant freehold titles, but it finally decided to grant leasehold titles 
instead, but further confusion resulted from its decision because there was no 
uniformity in the duration of the Government leases with terms of 20, 99 and 999 
years being variously granted. 

 In any event, the first land sales took place in 1841, and a Land Officer was 
appointed to deal with the sales. It had been planned to sell 100 lots, but only 50 
marine lots were finally sold.  

 Sir Henry Pottinger, who had been appointed Governor of Hong Kong on 15 
March 1841, issued on 22 March 1842 a Notification advising that a Land Committee 
had been established to demarcate lots. However, after much confusion and, although 
there was still no clarification from London of the form of title, it was accepted that 
maybe a leasehold title only would be granted. 

 However, by 1843 the form of tenure for alienated land on Hong Kong Island 
remained undecided; a committee was established, to determine whether titles 
should be in perpetuity or leasehold. Its decision was in favour of leasehold, except the 
land on which St John's Cathedral was built, which was (and currently it still is) held 
under freehold tenure according to the Church of England Trust Ordinance (Cap 1014). 

 Regarding the form of tenure in the Kowloon Peninsula up to Boundary Street 
and Stonecutter's Island, perpetual leases were granted to Britain by China on the 
cessation of the Second Anglo-Chinese War (1856-1858). By the Convention of Peking 
in 1860, those were ceded outright.  On the Peninsula, there were few  landholders in 
the new areas held by the British, living most inhabitants within the Walled City174, 

                                                           
174 The Kowloon Walled City is indeed a very curious case. Due to the historic circumstances that we 

have just explained, it became a largely ungoverned settlement in New Kowloon, Hong Kong. Originally 

a Chinese military fort, the Walled City became an enclave after the New Territories were leased 

to Britain in 1898. Its population increased dramatically following the Japanese occupation of Hong 
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where Chinese authority continued to be in force until 1986. A Land Commission was 
established to determine the compensation payable to those Chinese owners who 
sought to sell their lands outside the Walled City. Though some leases of 999 years 
were granted, most of the leases were of 75 years. 

 And, at last, regarding the New Territories, we must recall that this area (north 
of Boundary Street on Kowloon peninsula to the Sham Chum River and 235 islands 
surrounding the Island of Hong Kong and the Kowloon Peninsula) was leased to Britain 
in 1898 by the Second Convention of Peking, but the area of the Walled City was not 
included. However, as we have been establishing throughout the thesis, many aspects 
of Chinese custom and customary law which had been previously in force prior to 
1898 continued thereafter. For centuries before 1898, land in the New Territories had 
been occupied by Chinese farmers who held their titles from the Emperor. 

 The next map shows us the extension of Hong Kong in 1898, after the lease of 
the New Territories: 

 

 

 

 

 

 

 

 

 

 

FIGURE NUMBER 42: Hong Kong Extension in 1898. Source: Hong Kong University (2015). 

                                                                                                                                                                          
Kong during World War II. In 1987, the Walled City contained 33,000 residents within its 2.6-hectare 

(6.4-acre) borders. From the 1950s to the 1970s, it was controlled by Triads and had high rates 

of prostitution, gambling, and drug use. In January 1987, the Hong Kong government announced plans 

to demolish the Walled City. After an arduous eviction process, demolition began in March 1993 and 

was completed in April 1994. Kowloon Walled City Park opened in December 1995 and occupies the 

area of the former Walled City. Some historical artefacts from the Walled City, including 

its yamen building and remnants of its South Gate, have been preserved there. 
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  5.1.1.2.-Land Law in the New Territories. 

 As we have been establishing several times throughout this thesis, and due to 
the historical reasons that we have just studied in the previous page, Chinese 
customary law plays a role in Hong Kong Land Law in the New Territories.  

 As we stated before, according to art 8 of the Basic Law, the laws previously in 
force in Hong Kong include Chinese customary law, being its main area of relevance 
the land law in the New Territories. And, under section 13 of the New Territories 
Ordinance (Cap 97) the courts may recognise and enforce Chinese customs or 
customary rights in relation to land in the New Territories. 

  Hase establishes that "The Customary Land Law of the New Territories of Hong 

Kong was not in any way based on the Common Law, and the society in which it grew 

up (...) was a simple and unsophisticated one. (...) [It] grew up in a simple rural area of 

subsistence rice-farmers, a society without lawyers or legal textbooks, and almost 

entirely without formal litigation. [But] for the villagers of the traditional society of the 

New Territories of Hong Kong, there was nothing more important than the ownership 

and control of rice-land" (Hase, 2013: 2). 

 We already studied the problem consisting in whether or not it can override 
specific elements of the general law of Hong Kong outside the matters preserved in 
Part II of the New Territories Ordinance (and, in consequence, in respect of rural New 
Territories). In the past, there was one matter which was raised as an example of this 
problem: section 3 of the Conveyancing and Property Ordinance, which requires 
agreements relating to land to land to be in writing. 

 As settled by the Privy Council in Wu Koon Tai v Wu Yau Loi175 , if there is not a 
law expressing the pre-eminence of customary law (a law like, for example, Part II of 
the New territories Ordinance or also the Buildings (Application to the New 
Territories)Ordinance), then general Hong Kong law is applicable before the 
customary law of the New Territories. 

 Section 15 if the Land Court Ordinance, and also section 8 of the New 
Territories Ordinance, establishes that all land in the New Territories was deemed to 
be the property of the Government too: the Government would alienate to successful 
claimants either by way of Government lease or by licence. However, any decision on 
title had to take into account the fact that Britain has a lease for only 99 years only 
over the New Territories, so the solution adopted still under British rule was to issue 
Government leases to a whole area of land rather than to individual lots were issued: 
these were the Block Crown (now Government) leases. 

 The Land Court, thus, decided that the New Territories was to be divided into 
demarcation Districts which were then subdivided into Blocks containing proven 
claims to ownership. A Block Crown (and from 1 July 1997, Government) Lease was 

                                                           
175 [1996] 3 WLR 778 (PC) 
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issued for each Block.176 The Block Government lease thus related to a number of lots 
which, in most cases, were owned by the traditional owners. Each Block Government 
lease contained a Schedule detailing the separate ownership of the lots, together with 
the user to which the land was put at the date of the survey and the amount of tax 
payable at that time.177 Block Government leases were issued in respect of 354.000 
lots; unoccupied land, and land to which no claim as proven, was vested in the 
Government. 

 The New Territories Ordinance (Cap 97) was enacted in 1910 to regulate New 
territories land, and especially to preserve Chinese custom and customary law in 
respect of that and. Thus, Block Government leases were subject not only to the 
Government Leases Ordinance but also to the Chinese customary tenure. 

 As a consequence of all that, Part II of the New Territories Ordinance (Cap 97) 
provides for several of the incidents of customary law to be applied to land in the New 
Territories so long as it has not been exempted from the Provisions of Part II.178 Land 
capable of being exempt includes lands purchased after 17 April 1899 or which is held 
in a separate Crown or Government lease or which is a new grant of land. 

 Chinese Customary Law in the New Territories mainly refers or referred in one 
of the two cases) to intestate succession and to Chinese trusts over land. 

• Regarding intestate succession, before 24 June 1994, section 17 of the New 
Territories Ordinance had enabled an indigenous or non-indigenous male, 
entitled by intestacy, to hold land in succession to the deceased owner to be 
regarded as an owner. The rule applied regardless of the ethnic origins of the 
deceased owner. However, from that date, the New Territories Land 
(Exemption) Ordinance repealed section 17 of the New Territories Ordinance 
thereby preventing Chinese customary law on intestacy being applied to 
indigenous and to non-exempted from Part II. Instead intestacy of any land in 
the New Territories is now subject to the general law of Hong Kong.   
 

• Regarding Chinese trusts over land, it must be stated that a basic principle of 
Chinese customary law is that of the maintenance and preservation of family 
property in the male line. The clearest example of this patrilineal system is that 
of the customary trusts over land, the t'so or t'ong, which have now been 
preserved in section 15 of the New Territories Ordinance. The customary trust 
applies only in relation to New Territories land, and no to land in other parts 

                                                           
176 Winfat Enterprise (HK) Co Ltd v Attorney General [1985] 1 AC 733 (PC). 

177 Lintock Co Ltd v Attorney General [1985] 2 HKC 555. 

178 Lo Chun-tak v Chan Foon-tai [1992] HKDCLR 47, [1991] 2 HKC 650. 
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of Hong Kong, as stated in Chan Kong v Chan Li Chai Medical Factory (HK) 

Ltd.179 The elements which make up the trust are: 

i. land is held for the benefit of the clan or lineage; 

ii. males have a lifetime interest in the land, from birth to death; 

iii. the interest is that of a perpetual entail; 

iv. no member of the clan or lineage has rights of succession. 

v. the members, or beneficiaries, of the trust are the direct male descendants 
of the ancestor; 

vi. a manager is required to be appointed and to be registered as manager of 
the land; and 

vii. the interest is an alienable, indivisible and perpetual one which, however, 
can be sold in limited circumstances to a purchaser who is not a member of the 
clan or lineage. The rule against perpetuities has no application to customary 
trusts. 

The t'so was defined in Tang kai-Chung v Tang Chik-shang180 as  

"an ancient Chinese institution of ancestral land-holding, whereby land derived 

from a common ancestor is enjoyed by his male descendants for the time 

being, living for their lifetimes and so from generation to generation 

indefinitely. Thus, every male descendant of the common ancestor 

automatically becomes entitled at birth to an interest in the land for his 

lifetime; on his death his interest merges so as automatically to enlarge the 

interests of the surviving male descendants (...) A t'so  [seems] of filial duty in 

accordance with Confucian tradition for the purpose of veneration of the 

common ancestor". 

Even though this topic is really interesting, we cannot proceed to the analysis 
of all the different kind of Chinese trusts. 181 

                                                           
179 [2007] HKCU 1603 (CACAV 161/2006, 19 September 2007, unreported). 

180 [1970] HKLR 276. 

181 Regarding this topic, another interesting case is that of Tang Tak Sum v Tang Kai Fong ([2013] HKEC 

1159, CFI), where the first question was whether certain land in the New Territories was subject to a 
Chinese customary trust. It was held that it was not since no positive steps had been taken to establish 
such a trust and  there had been no transfer of land to such a trust. No managers had ever been 
appointed under section 15 of the New Territories Ordinance. Thus, the terms of a 1939 Division of 
Family document stating that the land was to be ancestral worship property were not effective. This 
conclusion was confirmed by the fact that the four sons of the person who had created the Division of 
Family had, on their father’s death, had themselves registered as tenants in common of the land under 
the now-repealed section 17 of the New Territories Ordinance ([59]). 
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 To sum up, Chinese customary law plays a role in Hong Kong Land Law in the 
New Territories, bigger in some occasions than other, but Chinese customary law must 
be taken into consideration when dealing with the New Territories. 

 

  5.1.1.3.-Vesting and Disposal of Government Land. 

 As we stated several times before, almost all land in Hong Kong presently vests 
in the State and there is, with the exception of St John's Cathedral, no privately 
owned freehold land in Hong Kong. As at 1 July 1997 the land and natural resources 
within the Hong Kong Special Administrative Region became State property and the 
Government of the Special Administrative region is responsible for their management, 
use and development and for their lease or grant to individuals, legal persons or 
organisations for use or development, according to article 7 of the Basic Law. 

 For the avoidance of doubt, it was specifically declared that all property, rights 
and liabilities vested in or belonging to the Crown or the Government of Hong Kong 
immediately before 1 July 1997 have been on and from that date, subject to the Basic 
Law, vested in or transferred to the Government of the Hong Kong SAR. 

 Thus, as we saw, much of the Government's land in Hong Kong has been 
progressively alienated to private individuals or corporations by way of Crown (now 
Government) leases or Conditions of Sale, Exchange, Grant, Extension or Regrant. The 
same system applies to land in the New Territories and customary law has no 
application to the devolution of such land.  But it must remain clear that the ultimate 
owner of the land is still the Government of Hong Kong, as the way of alienation has 
been that of a leasehold and not that of a freehold estate. 

 However, once we have arrived to this point, it becomes very useful to review 
briefly the alienation of land. 

                                                                                                                                                                          
Alternatively, even if the Division of Family had taken effect, the trust created was ended by the 
registration as tenants in common since this registration had priority over Chinese customary law ([67]). 
Further, this registration amounted to agreement by all the heads of the family for the purposes of 
Chinese customary law that the trust was to end ([74]). Alternatively, the registration as tenants in 
common was a valid basis for estoppel by convention to operate (the common assumption being that 
the land was not subject to an ancestral trust ([76] – [88]). 

The plaintiffs claimed the quarter share due to them and even having failed to establish the existence of 
a Chinese customary trust, they would still be entitled to this as successors of one of the original tenants 
in common. The defendants had, however, collected the rent from the property without accounting to 
the plaintiffs for 31 years. This was held to be an ouster and, having continued for more than 20 years, it 
allowed the defendants to defeat the plaintiff’s title by adverse possession. 
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 The current practice for the alienation of land in Hong Kong by the 
Government is by way of leasehold, by the selling of land at a public auction, though 
in certain cases the tender system is used. 

 Thus, the form of title is that of a Government lease, initially entitled 
Conditions, the form of which varies, depending on the circumstances. The reason for 
the use of the term "Conditions" is that a formal Government lease has not been 
issued since the late 1960s. 

 Generally, Conditions provide that on observance of the terms of the contract 
between the Government and the purchaser, the equitable interest of the purchaser 
will convert into a legal estate as Government lessee.182 If the purchaser sells that land 
prior to the conversion, he is selling only an equitable interest under the Conditions of 
Sale.183 For example, the usual conditions in the Conditions of Sale include the 
payment of the premium (the purchase price for the land), and the construction of a 
building in accordance with the building covenant. On observance of the conditions, 
the purchaser is entitled to a Certificate of Compliance which is issued by the Lands 
Department, if the purchaser's building is compliant with the Approvals and Consents 
of the Building Authority under the Buildings Ordinance (Cap 123), where observance 
of the Consent scheme is required. In other cases, the Certificate of Compliance will be 
required if the land is not to be used for multi-storey buildings. 

 The practice for land in the New Territories may differ, depending on whether 
land is subject to compliance with the building regulations (if it is not subject, then a 
Certificate of Exemption will be necessary). 

 There exist several forms of Conditions. The most usual are the Conditions of 
Sale under which the purchaser "buys" the land from the Government. Other forms 
include the Conditions of Exchange where one piece of land is exchanged for another, 
or where Old Lots in the New Territories are consolidated; Conditions of Grant where 
land is alienated for a particular purpose, and Conditions of Re-Grant where the 
former Government Lease is leased to a former lessee, or where the former 
Government Lease originally held by one lessee has come into the ownership of 
several co-owners. 

  5.1.1.4.-Things Growing in the Land. 

 The principle which applies to this subject is that of "quicquid plantatur solo, 

solo cedit" ("whatever is planted in the land becomes part of the land"). Thus, things 
growing in the land are normally considered to be part of the land. 

                                                           
182 Section 14(1) of the Conveyancing and Property Ordinance (Cap 219). 

183 See Paul Chen v lord Energy Ltd  `2002] HKCU 396 (FACV 14/2001, 4 March 2002, unreported). 
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 This principle was applied, for example, in Swinburn v Ainslie184, where the 
Court of Appeal held that trees growing in the land were part of the land and, 
therefore, formed part of the real estate devised by the testator. 

  5.1.1.5.-Land Surveys and Land Boundaries. 

 Historically, the surveying of land boundaries (known as "cadastral survey") in 
Hong Kong has been carried out only in a piecemeal fashion and, unlike some 
jurisdictions, there is no system of guaranteed boundaries. Land in the New 
Territories underwent a cadastral survey ("the Indian survey") at the beginning of the 
20th century185, whereas the demarcation of boundaries in Hong Kong and Kowloon 
has historically been effected only when the initial Government grant of the lot was 
made to the Government lessee. 

 This system, however, was fully unsatisfactory, due to several reasons, being 
the main one the fact that the plans may have subsequently been lost. Indeed, many 
plans were lost or destroyed during the Japanese occupation of Hong Kong (1941-
1945), and in some cases (especially in the plans produced by the "Indian survey" of 
the New Territories) the plans were not reliable as they were produced by persons 
who were not qualified surveyors. 

 Even if the Land Registry will keep and maintain any plans registered in it, land 
boundary, section and subdivision plans have not been checked by the Government 
before or after registration and have no statutory significance. Thus, there has been no 
control over the quality, and hence reliability, of plans drawn up; nor has there been 
any requirement that plans must accompany land transactions that are registered in 
the Land Registry, all of which has led to disputes over land boundaries.186 

 In an attempt to remedy this unsatisfactory situation, the Land Survey 
Ordinance (Cap 473) was approved in 1995. This Ordinance seeks to achieve two 
objects: 

 (a) to require plans to accompany all transactions involving a division of land; 
 and 

 (b) to require those plans to be drawn up only by authorised land surveyors. 

 Any deed or other instrument in writing executed after the Ordinance came 
into force which effects a division of any land which is registered in the Land Registry 

                                                           
184 (1885) 30 Ch D 485. 

185 The "Indian survey" was carried out between 1890 and 1904 in all land of the New Territories, 

recording existing boundaries which were subsequently confirmed by a grant from the Land Court. 

186 As we can see, for example, in Liu Ma Cheung v Liau Yin Fu [2007] HKCU 1791 (HCA 181/2004, 26 

October 2007, unreported), and in Chau Ka Chik Tso v Secretary for Justice `2010] HKCU 16 (HCA 

10670/2000, 30 December 2009, unreported). 
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must be accompanied by a land boundary plan187 which shows and delineates the 
parcels of land resulting from the division188. The plan must be signed and certified 
by an authorised land surveyor in the specified form189. 

 There are two exceptional cases in which such a certified plan is not required. 
First of all, where the division has been effected by will or a judgement of the court, 
the probate of the will or judgement may simply be registered without an 
accompanying plan. And, secondly, where a plan accompanying a deed which is 
registered has been prepared by the Government, it need not be signed and certified 
by an authorised land surveyor.190 

 As Sihombing and Wilkinson establish, "Any land boundary plan certified and 

registered should now be accurate. There is, however, no provision in the legislation 

whereby the boundary is guaranteed" (Sihombing and Wilkinson, 2014: 84). 

 Whenever an authorized land surveyor has certified plans accompanying a 
division of the land, a duplicate of that plan must be deposited with the Land Survey 
Authority191 within seven days of its registration in the Land Registry, according to 
Section 30(4) of the Land Survey Ordinance. The purpose of this provision is to enable 
the Land Survey Authority gradually to compile an accurate record of land 
boundaries in Hong Kong, The Authority may require that the survey plan be amended 
if it fails to comply with the Code of Practice, as established in Section 30(8) of the 
Land Survey Ordinance.   

 But it might be that the certified survey plan now deposited with the Authority 
does not conform with an earlier plan registered in the Land Registry: in this case, the 
Authority has no power to initiate a replacement of the earlier plan but the Authority 
will notify the land owner the discrepancy and advise him to have the earlier plan 
rectified.  

 And, according to Section 31 of the Land Survey Ordinance, the Authority may 
allow an authorised land surveyor or his employee to inspect any land boundary 
record and may supply a copy of the boundary plan. 

 As we established before, land in Hong Kong is divided into lots, which are 
identified by a lot number. Lots are further designated as Inland Lots, Town lots, 

                                                           
187 According to section 2 of the Land Survey Ordinance, "land boundary plan" means a plan showing 

and delineating the land boundary of a parcel of land, while "land boundary" means a line defining the 

territorial limits of a parcel of land. 

188 Section 30(1)(a), Land Survey Ordinance. 

189 Section 30(1)(b), Land Survey Ordinance 

190 Setion 30(3), Land Survey Ordinance. 

191 The Director of Lands is the Land Survey Authority, according to s3 of the Land Survey Ordinance. 

However, he has delegated his functions to the Principal Government Land Surveyor. 
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Marine Lots and Rural Building Lots. In the New territories, each piece of land is 
identified by reference to the demarcation or Survey District in which it is located.  

 Land record relating to land in Hong Kong Island, Kowloon and New Kowloon 
are kept in the Urban Land Registry in Central District, whereas records of land in the 
New territories are kept in the eighth District Land Registries. 

 The Land Registry also publishes a Street Index in respect of Hong Kong Island, 
Kowloon, New Kowloon and the New Territories, which has the primary objective of 
correlation property addresses with the corresponding lot numbers. By using the 
Street Directory solicitors, who only know an address, can search that property against 
the appropriate lot number. 

 And, at last, regarding the division of lots, we must explain that the owner of a 
lot may decide to sell or give away part of his lot or, alternatively, he may decide to 
build upon it and sell flats built upon his land. These transactions involve the sub-
sectioning and subdivision of land respectively, which we will analyze in the two next 
subpoints. 

 

  5.1.1.6.-Sectioning of Land. 

 If an owner of a lot of land wishes to divide his lot into smaller plots, for 
example, to develop them separately, he will section it. Sectioning involves the 
division of the lot on the ground, and it gives rise to a rather unusual system of 
demarcation of the sections. 

 Thus, an illustration may become helpful for us: if a Lot No 1234 is sub-
sectioned, one part of the lot will become designated as "Section A of Lot No 1234" 
and the other part as the "Remaining Portion of Lot No 1234". If Section A is sub-
sectioned once again, the new section will be known as Subsection 1 of Section A of 
Lot No 1234, whilst the remaining part of Section A will become "the Remaining 
Portion of Section A of Lot No 1234". If either the Remaining Portion of Section A of 
Lot No 1234 or the Remaining Portion of Lot No 1234 is Sub-sectioned further, the 
newly created section will be designated as "Section B of Lot No 1234" and the 
remaining portion will still retain the description "the Remaining Portion of Section A 
of Lot No 1234" or "the Remaining Portion of Lot No 1234". 

 Sectioning is carried out by deed poll, and there are statutory provisions 
governing the apportionment of unpaid premium and Government Rent, like the 
Government Rent and Premium (Apportionment) Ordinance and the Government Rent 
(Assessment and Collection) Ordinance.  

 After the enactment of the Land Survey Ordinance, whenever a division of land 
by sectioning is effected, the deed or other instrument which effects the division must 
be accompanied for registration in the Land Registry by a land boundary plan which 
shows and delineates the parcels of land resulting from the division. 
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  5.1.1.7.- Subdivision of Land. 

 If an owner of land wishes to convert his plot or purchase a plot from the 
Government for the construction of a high-rise building, he must subdivide the lot by 
way of allocation of undivided shares. 

 This subdivision of shares will normally be identified by way of a deed of 
mutual covenant (which we will analyze in point 5.2). The undivided shares will be 
then assigned to each co-owner by way of an assignment. Each co-owner, to whom 
has been allocated a number of undivided shares in the land and building, will become 
a tenant in common of the whole lot together with his fellow co-owners. The 
allocation of undivided shares will also carry with it the exclusive right to use, occupy 
and enjoy (but not the exclusive right to possess) a specified unit together with, in 
some cases, a designated car parking space and the roof. 

  5.1.1.8.-An Introduction to Land Utilization in Hong Kong. 

 As Wai-Chung, Chi-Wing and Leung establish, “The major difficulties facing 

professionals in real estate development in Hong Kong involve the use and 

development intensity of land (…)” (Wai-Chung, Chi-Wing and Leung, 2010: ix). 

 Though we are going to analyse thoroughly Land Use in Hong Kong and the 
Changes in Use of Land in point 7 of this thesis, we are now just going to provide a 
brief introduction on this point so we can better understand points 5 and 6 before 
we study this matter deeply. 

 The statutory land use zoning plan defines for each class of zone specific land 
uses in terms of two lists of uses in the Schedule of Uses in the Notes and in terms of 
“planning intention” or other information in the Explanatory Statement and the Notes 
to the Plan. However, it does not provide any definition of each land use in either 
Column or Explanatory Statement. The legal meaning of a use, such as a house in a 
Green Belt Zone, is to be decided by, subject to Department of Justice’s legal advice, 
by the government town planner and, in time of dispute, the court.  Thus, the concept 
of “use” of land remains as a concept difficult to describe, but we will try to describe it 
in point 7. 

 As Jima states: “Despite the rapid urbanization of Hong Kong over the last few 

decades, until the late 1960s a serene countryside, contrasting with the bustling city 

close at hand, was left by default. The new-town programme initiated in the 1970s 

accelerated the rural degradation. Agricultural decline and urban-generated forces 

such as city expansion, land-value appreciation, port development, suburbanization 

and China trade provided the impetus” (Jima, 1997: 270). 

For now, we think important just to include the map summing up all the 
different uses in Hong Kong: 
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FIGURE NUMBER 43: Land uses in Hong Kong.  Source: Department of Geography, The Chinese 
University of Hong Kong (2010). 
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  5.1.1.9.- Validity of Property and Land Rights after 2047. 

 The last sub point we are going to study in this point 5.1.1 is the validity of 
Property Rights after 2047, focusing on those rights on the Land, studied by Gittings 
(2011: 4-8). First of all, we must remember that, as we established in point 2 of this 
thesis, China guaranteed that Hong Kong would be allowed to follow a different 
system from the rest of the country for a period of 50 years after 30 June 1997 
(moment of the Hanover of Hong Kong from Great Britain to China), under the 
principle "one country, two systems". Thus, June 30th 2047 is the expiration date of 
this guarantee. In the same way as there was a huge uncertainty before 1997 
regarding what would happen to Hong Kong after its devolution to China, there is (and 
there will an even greater) uncertainty regarding what will happen to Hong Kong after 
2047. 

 Will this special status be extended for a newer period, maybe for 50 years 
more?  Or will the Chinese Government end this special status of Hong Kong, and 
make it become a region/province with the same status as that of the other provinces, 
thus obliterating all its common law system and British heritage? The answer to this 
question remains unknown and a deep mystery 

 In this point, however, we are not going to analyze all the political implications 
of 2047 (we did some of it in point 2.4), but we are just going to focus on the validity of 
Property Rights after 2047. 

 As Gittings reminds us, "Because almost all private land in Hong Kong is held on 

long-term leases granted by the government, the government’s authority to pass on 

good title to land is critically important" (Gittings, 2011:4).  

 Thus, much of the discussion about the future of Hong Kong after 2047 has 
focused on the land lease issue. This issue is especially troubling due to the fact that 
the Hong Kong SAR Government (which has administered Hong Kong since 1 July 
1997) has not considered it necessary to apply a 30 June 2047 expiration date to the 
issuance and renewal of land leases192, expressing this in the following way: 

In relation to the proposed 50-year land grant for the new cruise terminal, the 
term will extend beyond 30 June 2047. According to the 1997 HKSARG Policy 
Statement which was promulgated in July 1997, new leases of land granted 
(except for a few categories of new special purpose leases) should be for a 
term of 50 years from the date of grant. 

(...) 

                                                           
192 The Government of the Hong Kong SAR, Housing, Planning and Lands Bureau, CB(1) 503/06-07(01), 

Permanent Secretary for Housing, Planning and Lands' Reply to the Hon. Alan Leong's question about 

Government's proposal of Granting a 50-year Lease for the operation of the cruise terminal (Dec. 12, 

2006): 

<http://www.legco.gov.hk/yr06-07/english/panels/plw/papers/plw1114cb1-503-1-e.pdf> 
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It is not evident from the Basic Law that all new grants of land should expire 
on 30 June 2047. Since land is a precious asset in Hong Kong, if the intention is 
such that all the land grants or leases should carry a term no further than that 
date, effect on both the land value and economy of the SAR would be 
detrimental. It also seems illogical to assume that the SAR government could 
only grant leases for an excessively short term as we approach 30 June 2047 

(...) 

Pursuant to Article 123 of the Basic Law, any lease of land without a right of 
renewal expiring after 1 July 1997 shall be dealt with in accordance with laws 
and policies formulated by the HKSAR. Such provision has not restricted the 
term of the lease granted after 30 June 1997 to be limited to 30 June 2047. 
The proposed 50-year land grant for the new cruise terminal follows the 
HKSARG’s policy promulgated in July 1997 Policy Statement that new leases of 
land granted should be for a term of 50 years from the date of grant. 

 Another example of this could be seen in the lease for the land used to 
construct Hong Kong Disneyland, which includes a right to renew the lease for a 
second fifty-year period, a right which, if it is finally exercised, will allow this lease to 
continue until 2100.193 

 Some persons have expressed their concerns about this practice, questioning 
its legality, among them Hon. Alan Leong, the politician who made the question that 
led to the response by the Government of the Hong Kong SAR, Housing, Planning and 
Lands Bureau previously studied. However, even if these concerns could be 
understandable, we must also take into consideration the fact that there are some 
important differences between the land lease problems existing during the last 
decades of the British rule and the current situation in Hong Kong: before 1 July 1997, 
leases were granted under the authority of the British rule, whose rule finished in 1 
July 1997, while now there is no equivalent time limit because Hong Kong returned to 
Chinese sovereignty, and, as established in art. 7 of the Basic Law, all land and natural 
resources in Hong Kong belong to the Chinese state in perpetuity, a power which is 
delegated to the Hong Kong SAR Government by China, according also to Basic Law art 
7. 

 Even in the worst possible scenario, "in the most extreme scenario of Hong 

Kong being abolished as a separate entity after June 30, 2047, and the simultaneous 

disappearance of the Hong Kong SAR Government that granted those leases, the rights 

granted under those land leases need not necessarily disappear" (Gittings, 2011:7). 

 Of course, this may be a somewhat frightening situation for Hong Kong 
habitants, as private property rights are much worse protected in Mainland China than 

                                                           
193  See Press Release, Hong Kong Special Administrative Region Government, Land Lease Term for 

Disneyland Project (Nov. 4, 1999), available at:  

< http://www.info.gov.hk/gia/general/ 199911/04/1104149.htm> 
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in Hong Kong (even though the Chinese Constitution, in its article 13, amended in 
2004,  establishes that "Citizens’ lawful private property is inviolable"). 

 Thus, to sum up, we can conclude by saying that the Government of Hong 
Kong can issue land leases that extend beyond 30 June 2047, according to article 123 
of the Basic Law, which grants the Hong Kong SAR Government broad authority to 
renew land leases “in accordance with laws and policies formulated by the region on its 

own", and which makes no reference of a 30 June 2047 time limit, and also according 
to the position expressed by the own Government several times (like was the case in 
the reply that we studied before).  This omission, as remarked by Gittings (2011:8) is 
extremely important, as an otherwise similar provision contained in article 121 of the 
Basic Law, covering the renewal of land leases in Hong Kong by British authorities 
before 1 July 1997, set a 2047 time limit on any land leases renewed while Hong Kong 

was still under British rule. For this reason, it is considered that the Government of 
Hong Kong has the authority to issue land leases extending beyond 30 June 2047. 

 

 In this point 5.1.1, thus, we have just reviewed the system of landholding in 
Hong Kong; we will now analyze in point 5.1.2 the Land Registration Ordinance. As 
Nissim remarks, "Hong Kong [has] a unique position of being internationally 

acclaimed as one of the best, if not the very best example of a functioning capitalist 

economy which ironically is founded on what is fundamentally a socialist land tenure 

system" (Nissim, 2012: preface). 

  Nevertheless, we will come once again to talk about and to develop most of 
the ideas we have just exposed, as the basis of these ideas are basic for us to 
understand not only this whole point 5 related to Conveyancing, but also all points 7 
and 8, where we will study Town Planning in Hong Kong. Understanding Town 
Planning in Hong Kong and the Uses of Land and its Changes would be completely 
impossible if we had not studied how land is held in Hong Kong. 

 As Li Pang establishes, as a conclusion to this point and as a way of relating this 
point with Town Planning, "As the original land parcels in urban leaseholds are 

invariably pre-specified by reference to a street block or subdivision plan based on 

government land surveys, the leasehold system described (...) can be regarded as a 

kind of planning by contract or consent.  The elements of planning conducted by the 

government (...) [have] regard to the general character of the street block or 

subdivision" (Li Pang, 1997: 235). 

 

 5.1.2.-The system of Conveyancing and Registration under the Land 
Registration Ordinance.    

 The Land Registration Ordinance (LRO) (Cap 128) was originally enacted in 
1844, soon after the establishment of the colony; it is thus one of the oldest 
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ordinances still in force in Hong Kong. In 1844 too, the Land Office was established 
under the provisions of the Land Registration Ordinance.  

 On 1 April 1949, the Land Office merged with the other functions including the 
Companies Registry, the Trademarks Registry, the Office of the Official Receiver in 
Bankruptcy, the Official Trustee's Office and the Marriage Registry, to form the 
Registrar General's Department. In May 1993, upon the disestablishment of the 
Registrar General's Department, the Land Registry194 was formed to take up the land 
registration and owners' corporation registration functions of the Land Office and 
became one of the first trading fund departments. As a consequence of this, we can 
affirm that the Land Registry of Hong Kong was established in 1993. 

 As we stated before, the Land Registry in Hong Kong is not actually a register of 
title, as there is no guarantee that the person appearing on the record as the 
registered owner is the true or full owner of the land in question. 

 The Land Registration Ordinance has survived since 1844 with only relatively 
minor amendment; even if it is called a "Land Registration" Ordinance, it should better 
be called a "Documents Registration" Ordinance, as it establishes a system of 
registration of documents affecting land.  

 Section 2 of the Land Registration Ordinance provides that: 

The Land Registry shall be a public office for the registration of deeds, 
conveyances, and other instruments in writing, and judgments; and all deeds, 
conveyances, and other instruments in writing, and all judgments, by which 
deeds, conveyances, and other instruments in writing, and judgments, any 
parcels of ground, tenements, or premises in Hong Kong may be affected, may 
be entered and registered in the said office in the prescribed manner 

 Following section 2, we see that only instruments may be registered ("all 

deeds, conveyances and other instruments in writing"), so any interest in land which 
can be created or transferred otherwise than by instrument falls outside the ambit of 
the ordinance.  

 It is also important to recall something that we already explained in point 4: 
leases not exceeding three years need not be registered, in first place because a lease 
for under three years may be created orally if it takes effect in possession and is 
granted simply for a market rental, and secondly because, in fact, the same ordinance 
in its section 3(2) provides that "(...) nothing herein contained shall extend to bona fide 

leases at a rack rent for a term not exceeding three years". Thus, the priority of leases 
not exceeding three years is to continue to be governed by the doctrine of notice. 

 Regarding the effects of registration, section 3(2) establishes that: 

                                                           
194 See website quoted above. 
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All such deeds, conveyances, and other instruments in writing, and judgments, 
as last aforesaid, which are not registered shall, as against any subsequent 
bona fide purchaser or mortgagee for valuable consideration of the same 
parcels of ground, tenements, or premises, be absolutely null and void to all 
intents and purposes: Provided that nothing herein contained shall extend to 
bona fide leases at rack rent for any term not exceeding 3 years 

 An unregistered instrument is void and of no effect against a bona fide 
purchaser or mortgagee for valuable consideration. 

 That being said, we must remember that, as we have said several times, the 
deeds registration system (which is the system applied by the Land Registry after the 
Land Registration Ordinance) only confers priority on registered deeds and serves as 
notice of registered instruments to the public, but registration is not proof that the 
person registered as the owner has good title to the property. This fact may be a 
serious problem.  

 In fact, the lawmakers in Hong Kong noticed that this ancient system, though 
useful until now, cannot continue. For this reason, in July 2004, a Land Titles 
Ordinance (Cap 585) was enacted, but this Ordinance has not come into force yet. A 
substantial re-draft of the ordinance was still in process (it started in May 2011) and it 
will need consideration by the LegCo before it can enable the introduction of a 
registration title system in Hong Kong. It has shown up to be a slow process, but, not 
far away, Hong Kong will have a Title Registration System working in its Land Registry 
instead of a Document Registration system. 

 As Nield states, "many common law jurisdictions have moved from deed 

registration to title registration; indeed, the title registration is now more than the rule, 

and registration of deeds or other interests the exception" (Nield, 2012: 74). 

 This intention of changing the system brought to the enactment in 2004 of the 
Land Titles Ordinance, whose text can be consulted in the link below.195 The revised 
Land Titles Ordinance was passed by the Legislative Council on 7 July 200, and it was 
gazetted on 23 July 2004. But this Ordinance will not be brought into effect until a 
number of outstanding issues have been dealt with (which are set out in Appendix VI 
to the Report of the Legislative Council Bills Committee). In addition, the Land Registry 
needs to develop IT systems to support title registration. It has been established that 
working committees, involving the Law Society of Hong Kong, the Hong Kong Bar 
Association, the Hong Kong Association of Banks, the Estate Agents Authority and 
other interested parties, as well as staff from the Land Registry and other Government 
departments have been set up to undertake the follow-up and preparatory work.  

 However, this process of converting Hong Kong's Land Registry into an actual 
title register has been going on for more than 20 years, so, even though the LegCo 

                                                           
195 Text of Land Titles Ordinance (not brought into effect yet, and therefore not definitive): 

<http://www.gld.gov.hk/egazette/pdf/20040830/es12004083026.pdf> 
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gives the appearance that this Ordinance will be effectively brought into effect soon, 
the truth is that the date of its effective entry into force still remains a mystery for us. 

 The basic features proposed by the Land Titles Ordinance are: 

• The conversion of the Document Registration System into a Title Registration 
System. 

• A system of smooth conversion: a change as important as this one cannot be 
made without establishing some kind of transitory system. Thus, the "daylight 
conversion system" was ideated. Under this mechanism: 

 a)  New Land will come directly under the title registration system from 
 the day of commencement of the legislation. New land is defined to 
 include most land held under a new Government lease granted after the 
 commencement of the new ordinance. The only exceptions are land 
 held under short term tenancies or a grant by way of modification or 
 variation where only the lease term, the area or conditions of the lease 
 have been varied. 

 b) Existing land and property ('LRO land') will remain under the terms 
 of the LRO and Conveyancing and Property Ordinance (Cap. 219) for a 
 further period (the 'interim period'), currently set at 12 years. During 
 this period, new measures will be introduced under the LRO to give 
 those who claim interest in the property an opportunity to protect their 
 claim against the risk of loss before the property is sold. These new 
 measures are 'caveat' and 'caution against conversion'. They will 
 become available at the same time the new ordinance is commenced.  

Conversion will be automatic at the end of the interim period. No special 
application will have to be made for conversion to take place. However, no 
voluntary conversion will be allowed: all existing properties will have to wait for 
the end of the interim period before conversion takes place. 

 To sum up, we have seen that  the Land Registry, even if it is called a "registry" 
and contains details of the registered "owner" (long leaseholder), it is not actually 
under the Land Registration Ordinance a register of title, as there is no guarantee that 
the person appearing on the record as the registered owner is the true or full owner of 
the land in question.  For this reason, a Land Titles Ordinance (Cap 585), which will 
change the Document Registration System into a Title Registration System, was 
enacted in 2004, but this Ordinance has not come into force yet.  

 

 5.1.3.-Government Leases and Conditions.  

 To grant land to private individuals o corporations in Hong Kong, the 
Government uses the Government leases or Conditions.  And, as an alternative, the 
Government might grant a licence to occupy Government land. We must remark that, 
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before the transfer of sovereignty of Hong Kong to the People's Republic of China the 
expressions "Crown land" and "Crown lease" were used, but those expressions have 
now been replaced by "Government land" and "Government lease", as stated in the 
Hong Kong Reunification Ordinance and Schedule 8 to the Interpretation and General 
Clauses Ordinance. 

 Almost all land in Hong Kong, except for those areas retained by the Crown or, 
after 1 July 1997, the Government of the Hong Kong SAR, is held under a Crown or 
Government lease. The lessee may decide that he does not require the land for his 
own occupation but, rather than sell it by the assignment of the residue of his own 
Crown or Government lease term, he may sublease the land. If he does so he will only 
enter into a tenancy agreement for a short period of time. 

 As Nield reminds us, "the Hong Kong property market is too volatile for 

landlords to wish to commit themselves to lease for too long a term, although there is 

no legislation that prevents them from doing so" (Nield, 2012: 302). 

 Since the end of the 1960s, land has been alienated under Conditions of Sale 
when the Government ceased issuing a formal Government Lease.  

  5.1.3.1.- Government Leases. 

 As we established before, since the early years of the Crown of Hong Kong, the 
policy in the territory gas been that only Crown (now Government) leases would be 
granted (with the exception of St John's Cathedral, where a freehold grant has been 
made, but subject to a stipulation that the site remains a place of worship)196. 

 This policy of making leasehold, rather than freehold, has proved very 
successful, so successful that it is unlikely to think that there will be any change in the 
future. In Government leases, we see clearly the interface between the public 
function of government and its role as a private landlord. However, the government 
does not exercise its powers in the same way as a private landlord would, as the 
private landlord would generally act only in his own personal interests, while the 
government acts in the interests of all the territory at large. 

  5.1.3.1.1.- Creation. 

 Mot land in Hong Kong continues to be disposed of by the government by 
auction to the highest bidder. As Sihombing states, "It has long been the practice for 

the Government to sell Government land by way of public auction sales or tender, 

whereby the Government would sell the land to the highest bidder or tenderer for a 

premium, together with a modest rent" (Sihombing and Wilkinson, 2014: 90).  

 Thus, the purchaser of the land is required not only to pay the premium for the 
land, but also to develop the lot in the manner specified by the government. To ensure 

                                                           
196 Church of England Trust Ordinance, Cap 1014. 
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that the land is developed, the purchaser is not granted his Government lease at the 
auction or even when he pays his premium. Instead, he enters into an agreement with 
the government, commonly known as Conditions of Sale, whereby the government 
agrees to grant him a Government lease once he has complied with his obligations to 
develop the land in accordance with that agreement. To encourage even more 
fulfilment of the Conditions of Sale, the lessee is usually not allowed to dispose of the 
site until he has complied with the Conditions of Sale. 

 Thus, it becomes very important to remark that more recently, the grant of 
Government land has been effected by way not of Government leases, but by way of 
the so called Conditions of Grant, which are a grant (a lease) but subject to some 
conditions. These conditions, as we stated before, will have to be complied with 
before the Government would grant a Government lease in respect of the land. 

 Land is now granted by way of Conditions of Sale, Grant, Regrant, Extension or 
Exchange, rather than by way of Government lease.  

 As we will analyze below, when the conditions have been complied with, the 
grantee will become entitled to a Government lease and Government no longer 
actually issued any Government lease, since statute provides that, upon fulfilment of 
the conditions (fulfilment of all the positive conditions and absence of any current 
breaches of the restrictive conditions), the grantee has all the protection of a 
Government lessee without an actual issue of the lease and is deemed to hold the 
legal estate, according to s 14 of the Conveyancing and Property Ordinance. 

 Thus, older lots are held under Government leases, while more recently 
granted leases are held under Conditions of Grant; as there still exist lots in Hong 
Kong held under Government leases, we will briefly analyze some other aspects 
related to Government leases. 

  5.1.3.1.2.-Standard Covenants. 

 Though the terms of Government leases vary depending to each site, there are 
many standard terms. And, of course, there is a variation between the terms of the 
Government leases and of the more recent conditions. 

• Term: The Government lease terms are generally for a fixed period, which may 
vary from as long as 999 years in older leases to 99 years and, more recently, to 
75 years coupled with a right to renew for a further 75 years. As we already 
explained, existing Government leases that extend beyond 2047 will continue 
to be recognised under the Basic Law. 

As seen in point 5.1.8, the Government of Hong Kong can issue land leases that 
extend beyond 30 June 2047, according to article 123 of the Basic Law, which 
grants the Hong Kong SAR Government broad authority to renew land leases 
“in accordance with laws and policies formulated by the region on its own", and 
which makes no reference of a 30 June 2047 time limit, and also according to 
the position expressed by the own Government several times. 
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• Rental: Where the Government lease is sold at auction the lessee will have to 
pay a premium for the grant of the lease, which is, usually, a very substantial 
amount. On the other hand, the annual rental that a Government lessee will 
have to pay is normally a very modest figure. The Joint Declaration indicated 
that after 1997 rentals had to be based upon three per cent per annum of the 
annual rateable value of the land from 1 June 1997. The rental of Government 
leases renewed under the Crown Leases Ordinance is also based on three per 
cent of the rateable value. 

The fixing of Government rent in respect of new leases and the extension of 
certain non-renewable leases by way of re-grant is now governed by the 
Government Rent (Assessment and Collection) Ordinance (Cap 515). A further 
change brought about by the new legislation is that undeveloped land, that is 
land owned by a developer for development purposes but which has not yet 
been developed, will be subject to Government rent assessed at 3% of the 
land's rateable value, as stated in Commissioner of Rating and Valuation v 

Agrila Ltd.197 

• Use: The older Crown leases leases often do not limit the use of land except to 
prohibit a number of offensive trades, being the standard term: 

   …shall not… use, exercise, or follow… the trade or business of a 
   Bazier, Slaughterman, Soap-maker, Sugar-baker, Fellmonger, 
   Melter of tallow, Oilman, Butcher, Distiller, Victualler, or Tavern-
   keeper, Blacksmith, Nightman, Scavenger, or any other noisy, 
   noisome of offensive trade or business whatever. 

 Of course, an important number of these trades have fallen into disuse, so the 
 court will not consider whether the trade is capable of being offensive but 
 rather whether in the circumstances of the case it was conducted in an 
 offensive fashion.198 

 The more modern Government leases have been developed by the 
 Government as a way of planning control. The leases usually specify the use of 
 the land: the broad use of the land will be specified. Besides, the terms may 
 restrict the height or density of the building.  

 The Government may consider the variation of a use restriction if to do so is 
 consistent with its planning policy for an area. However, these variations or 
 modifications are matters of private contract between the government and the 

                                                           
197 (2001) 4 HKCFAR 83, [2001] HKCU 175. 

198 Niceboard Development Ltd v China Light & Power Co ltd (1993) LT MP no 14 of 1991, which 

considered if a concrete batching plant was "offensive". 
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 lessee  and the government is entitled to charge what premium it considers fit, 
 as established in Hang Wah-chong Investment CO Ltd v A-G.199 

• Repair: A Government lessee is required to enter into full covenants to keep 
the whole of the property in repair. Nevertheless, the government does not 
need these covenants to force the lessees to comply with the obligation of 
maintaining their property: the Government enjoys wide statutory powers to 
do so according to the Buildings Ordinance, cap 40, which allows the 
Government to force owners to repair buildings that have become dangerous. 
 

• Alienation:  A Government lessee is generally free to assign the whole or the 
residue of his Government lease or to sublease the premises for a shorter term 
if the Government lease has been issued or is deemed to have been issued 
under s 14 of the Conveyancing and Property Ordinance.  Prior to compliance 
with the terms upon which the Government lease is granted, the Government 
lessee will generally only be allowed to dispose of his interest in the land if the 
government agrees to the disposal. 

 

  5.1.3.1.3.-Termination. 

 The methods of termination that we already reviewed in point 4.3.3.2 
regarding all kind of leases in Hong Kong also apply to Government leases, but there 
are some minor differences affecting Government leases that we must remark. The 
differences affect the next areas: 

• Lapse of Time: The government will rarely insist upon taking back a 
Government lease lot on the expiration of the Government lease unless the site 
is required for some public purpose. Thus, the Government lessee will usually 
continue in possession, either because he has a right to renew his lease or 
because he is able to obtain a re-grant of land from the Government.  
 

• Forfeiture: Government leases are specifically excluded from the requirement 
to give notice under s 58 of the Conveyancing and Property Ordinance prior to 
the exercise of a right of forfeiture. 
 

• Resumption: The government has some legislative powers to resume land for 
public purposes, though in such circumstances the Government lessee has a 
right to compensation. The primary ordinance governing resumption is the 
Lands Resumption Ordinance (Cap 124). 
 

                                                           

199 [1981] 1 WLR 11410. 
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According to s2 of this Ordinance,  "resumption for a public purpose" includes:  
 

(a) resumption of insanitary property for the purpose of securing the erection 

of improved dwellings or buildings thereon or the sanitary improvement of 
such property; and (Amended 51 of 1911; 2 of 1912 Schedule) Cap 124 - 
LANDS RESUMPTION ORDINANCE 2;  
(b) resumption of any land upon which any building is erected which, by 
reason of its proximity to or contact with any other buildings, seriously 
interferes with ventilation or otherwise makes or conduces to make such 
other buildings to be in a condition unfit for human habitation or dangerous 
or injurious to health; and (Amended 51 of 1911; 2 of 1912 Schedule);  
(c) resumption for any purpose connected with the Hong Kong Garrison; and 
(Replaced 2 of 2012 s. 3) and 
 (d) resumption for any purpose of whatsoever description whether ejusdem 
generis with any of the above purposes or not, which the Chief Executive in 
Council may decide to be a public purpose; (Amended 51 of 1911; 2 of 1912 
Schedule; 3 of 2000 s. 3) 

 Regarding the rest of aspects, all the issues seen regarding leases in Hong Kong 
apply here. 

  5.1.3.2.- Conditions. 

 We already established that Crown leases (now Government leases) were 
granted until the 1960s; after that date, the grant of Government land has been 
effected by way of a grant subject to conditions, which would have to be complied 
with before the Government would grant a Government lease in respect of the land. 

 Does it mean that all we have just explained in point 5.1.3.1 regarding 
government leases is useless? Not at all. All the theory we have explained still applies, 
as, once the conditions have been complied with, the grantee will become entitled to a 
Government lease, with all the covenants and specifications that we have just seen. 
The only difference is that, since fifty years ago, a new step has been added: the lessee 
will not acquire automatically the lease from the Government, he will only acquire it in 
case he fulfils the conditions; "signing a Conditions of Sale, rather than the 

Government lease itself, provides the Government with a method to regulate land 

development and to avoid unnecessary expense and delay. In fact, despite the terms of 

the conditions, which require the lessee to enter into the lease, it is the government's 

policy not to issue a lease unless specifically requested" (Mau, 2013:466).  

 The binding nature of the conditions of grant was confirmed for the first time  
in Attorney General v Tong Iu & Anor 200. In this important case, an issue of 
considerable practical importance was raised: what is the precise legal effect of the 
document entitled "Particulars and Conditions of Sale" whereby a lease of land - or the 
right to be granted a lease of land - is sold by Government by way of public auction, 
coupled with the "Memorandum of Agreement" signed by the purchaser, upon the 

                                                           
200 [1968] HKLR 603, [1968] HKCU 40. 
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completion of the sale of the land to the purchaser, as the highest bidder, at the public 
auction? 

 Regarding the facts of the case, we will just say that: 

• On the 7th of September 1964 a Lot of Crown land in the New Territories, 
consisting of approximately 15,000 sq. ft., was knocked down to the 
defendants (who were brothers) as the highest bidders at a sale by way of 
public auction, for the premium amount of $1,205,000. 

• In accordance with Clause 4A of the Particulars and Conditions of Sale the first 
defendant, after the fall of the hammer declaring the land sold to them as the 
highest bidders, signed the Memorandum of Agreement. Under the Particulars 
and Conditions of Sale the purchasers were required to pay 10% of the total 
premium within three days of the sale, and the balance of the premium, plus 
interest thereon, they could elect to pay in seven, fourteen, or twenty annual 
instalments. 

• The defendants could not pay, being "financially unable to fulfil their covenants 

as contained in the Memorandum of Agreement and the Conditions of Sale". 

• The argument advanced on behalf of the Crown is that the Particulars and 
Conditions of Sale coupled with the Memorandum of Agreement, when duly 
signed, constituted an executed as distinct from an executory contract; that the 
premium agreed to be paid under these two documents was in consideration 
for the right conferred by the Crown upon the purchaser to have at some 
future time a Crown lease granted to him, together with the immediate right to 
enter into occupation and to build on the land pending the granting of that 
Crown lease. 

• The defendant's attorney claimed that  the two documents read together 
constituted an executory and incomplete agreement in that it was, in truth and 
in fact, an agreement to grant a lease at some time in the future and that the 
premium was the amount charged payable by way of annual instalments. From 
that basis he developed the argument that the Crown could only sue for the 
instalments due if it could first satisfy the court that it was entitled to specific 
performance of the contract. If, and only if, the Crown was entitled to specific 
performance of the contract would it then be entitled to the consequential 
right to sue for instalments of the premium as and when due. 

 The court finally stated the binding nature of Conditions of Grant, declaring 
that: 

(12). The success of Mr. Bernacchi's [the defendants' attorney] argument must 
necessarily depend upon whether or not the two documents, the Particulars and 
Conditions of Sale and the Memorandum of Agreement, constitute an executory as 
distinct from an executed contract. In my judgment they constitute a completed 
contract of sale. Upon the signing of the Agreement and payment of the initial 10% 
and payment of the first instalment the purchaser acquired the immediate right to 
enter into possession of the land. In my judgment the premium is paid not simply for 
the right to enter into a Crown lease at some time in the future but for the immediate 
right to enter into possession of the land and for the benefit of all the conditions in the 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

243 

Particulars and Conditions of Sale including, of course, the right, subject to the 
fulfilment of certain conditions, to enter into a Crown lease in the future. 

 Leaving apart this case, we must continue by reminding that land is now 
granted by way of Conditions of Sale, Grant, Regrant, Extension or Exchange, rather 
than by way of Government lease. Once the conditions have been complied with, the 
grantee will become entitled to a Government lease, and Government no longer issues 
any Government lease, as statue establishes that, upon fulfilment of the conditions 
(meaning this fulfilment of all the positive conditions and the absence of any current 
breaches of the restrictive conditions), the grantee will have all the protection of a 
Government lessee without an actual issue of the lease and is deemed to hold the 
legal estate, as established in s 14 of the Conveyancing and Property Ordinance: 

(1) Where a person has a right to a Government lease of any land upon compliance 

with any conditions precedent, then, upon compliance with those conditions- (a) the 
equitable interest under that right shall become a legal estate in that land as if held 
under a Government lease issued in accordance with that right; and (Amended 31 of 
1988 s. 7) 

(b) for the purposes of section 42 and any other law, such a Government lease shall be 
deemed to have been issued upon compliance with those conditions.  

  

 At last, regarding modification of the conditions, we must quote Ling-hin, who 
establishes that "if a Government lessee (…) wishes to use or develop a lot differently 

from that permitted by the existing conditions, a permanent modification or a 

temporary variation of the conditions will be required"; therefore, modifications and 
variations are possible, "[these] are (…) permissible subject to the submission of a 

request or an application to the Lands Department. There are no formal statutory 

procedures of how the request or application should be made" (Ling-hin, 2006: 53). 
  

 Thus, to sum up, we must remind that currently (in fact, since the 1960s) the 
Government does not grand directly Government leases, but grants subject to 
conditions. However, older lots are held under Government leases, while more 
recently granted leases are held under Conditions of Grant. 

 

5.2.- Co-ownership of Multi-storey Buildings and the Deeds of Mutual 

Covenant. 

 A deed of mutual covenant (DMC from now on) "provides for the maintenance 

and management of the common parts of a multi-storey building. [It] ensures that the 

benefits and burdens of the rights and obligations are annexed to all parts of the land 

and buildings and run with the ownership so that subsequent owners will be equally 

bound" (Mau, 2013:476).  
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 In a place like Hong Kong, where multi-storey buildings (MSB from now on) 
have been constructed on most alienated land which has been developed for 
residential, commercial and industrial purposes, the deeds of mutual covenant play a 
very important role. To better see the importance of DMCs, we must first analyze 
MSBs. 

 As there is no strata titles legislation in Hong Kong, the Government lease of 
the MSBs is held by the "owners" of the individual units as tenants in common, in 
equal undivided shares with all other "owners". Thus, we are facing a kind of 
ownership which does not differ from the traditional co-ownership derived from 
common law, even though, in addition, rights and liabilities of "co-owners" are 
regulated by a DMC rather than simply by reference to common law principles of 
contract. While tenancy in common requires only one unity (unity of possession), joint 
tenancy requires the presence of the four unities (unity of possession, unity of time, 
unity of interest and unity of title). 

 The norm for home ownership in Hong Kong, rather than the exception, is co-
ownership of the Government lease between strangers; in most jurisdictions, co-
ownership of land by strangers is usually dealt with by way of strata title legislation 
(which involves the survey of land into layers or strata above, or below, the surface of 
the earth and the issue of individual titles for the resulting legal estates). The great 
benefit of this system of the strata titles scheme is that control of management of the 
scheme is within the hands of the owners without the imposition of a manager by the 
developer and without any need to incorporate. 

 However, as we said before, this system of the strata title legislation does not 
apply to Hong Kong: thus, there will have to be a DMC manager, who will be 
appointed under the DMC and will regulate the development, providing for payment 
of fees, and so on. When we talk about "professional manager", we are referring to 
the manager appointed by the management committee, which is formed when the 
owners incorporate (IO from now on, derived from "Incorporated Owners") and they 
take over the regulation of the development. Unless specifically indicated, the term 
"manager" will include the DMC manager, the professional manager, and the 
management corporation. 

 Under a strata titles scheme (which, as we said, is not the system that applies 
to Hong Kong), the land is subdivided into strata; this can result in two types of units, 
neither of which can be disposed of without the other. These units are those for 
residential purposes and those as accessory units for garages, and other similar 
buildings. Alternatively, the strata plan can make provision only for one unit for each 
owner. A separate title is issued for each unit, showing the unit entitlement of the 
owner. This entitlement determines his contribution to management costs. Title to the 
land held in common is held by a body corporate. Each owner has a share as tenant in 
common of the common property proportionate to his unit entitlement, and all 
owners are members of the body corporate, which comes into existence automatically 
on the registration of the strata subdivision plan. 
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 Nevertheless, as we said, this is not the system that we must analyze in Hong 
Kong: the system of MSB ownership which developed in Hong Kong does not follow 
these overseas systems, "perhaps because land tenure in Hong Kong is leasehold 

regulated by a deeds system of registration, but more perhaps because the speed with 

which the development took place prevented a closer look for a more ideal system. 

There was a great surge of development of MSB ownership from the 1950s requiring a 

need for immediate legal solutions to protect the interests of purchasers within the 

existing deeds system" (Sihombing and Wilkinson, 2014: 296). 

 The Hong Kong solution for co-ownership of multi-storey buildings is not legally 
complicated, but there have been many practical problems, like the role of the 
manager and the relationship with owners of units who were not parties to the DMC 
but bound by its terms. But some of these problems have been solved by the Building 
Management Ordinance (Cap 344), which we will thoroughly analyze below. 

 The Building Management Ordinance deals mainly with incorporated owners, 
but there are sections dealing generally with the management of MSBs, including 
Schedule 7, which controls certain clauses in DMCs for the benefit of owners, whether 
or not they have incorporated. 

 Since the 1950s a DMC ordinarily is entered into by the developer, the DMC 
manager and the first person to purchase a unit. The DMC, as we said before, 
regulates the management of the building, and provides for the duties and powers of 
management.201 

 

 5.2.1.-  The system of multi-unit development ownership in Hong Kong. 

 Most of the decisions regarding MSBs involve either (a) the refusal of a 
purchaser to complete a contract for sale of a unit due to a claimed defect n the 
vendor's title, or (b) claims that there is an illegal structure/unauthorised building 
works which is in a breach of the Government lease, the DMC and legislation (in 
particular the Building Management Ordinance). 

 Sihombing and Wilkinson establish the main features of the unique system 
devised for the co-ownership of MSBs, stating that: 

                                                           
201 As an example of a case related to DMCs, we could quote Lee Din Chun v Beverly Heights (IO) ([2013] 

HKEC 924, LT) , where L owned a parking space at the property. There was a canopy above the parking 

space which was an unauthorised structure. The incorporated owners had it removed because it was 

impeding the progress of works on the sewers and drains beneath the parking space. L replaced the old 

canopy with a new canopy. The erection of the new canopy amounted to a breach of the DMC. Further, 

the Building Authority issued a notice requiring the demolition of the new canopy as it was in breach of 

the Buildings Ordinance. Nevertheless, L now sought compensation from the IO for the cost of erecting 

the new canopy. L failed. There was no basis on which the IO could be liable for the cost of the new 

canopy. Further, it was unreasonable to require it to pay for the cost of erecting an unlawful structure; 

this might expose it to the risk of having committed a criminal offence. 
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 "Each 'owner' as the owner has an equal undivided share as tenant-in-common 

with all other co-owners of the leasehold estate over the land; he has an 

exclusive right of occupation, use and enjoyment, although this is often referred 

to as 'possession', of 'his' unit, but he shares the common parts of the land with 

all other 'owners'. The areas held by the co-owner as tenants in common 

without exclusive rights are referred to variously as 'common parts', 'common 

property' and 'common areas'." (Sihombing and Wilkinson, 2014:303). 

  5.2.1.1.- Elements of the system. 

 These are the main elements of this system, even if we could quote and explain 
 some more: 

• External Walls: "Common parts", "common property" and "common area" are 
all terms used to distinguish those parts of the land and building which can be 
used by all owners of the Government lease, on incorporation, the common 
parts become the responsibility of the management committee of the 
incorporated owners, according to s 16 of the Building Management 
Ordinance. But it is not always clear which parts of the land and building are so 
classified. 

One area of the building which is difficult of classify is that of the external 
walls. Some DMCs clearly classify the walls as part of the common property, as 
we can see for example in Main Choice Development Ltd v Convey Advertising 

Co Ltd202 . In this case, the management, rather than individual owners, is 
entitled to make use of the walls for advertisements, for example, Besides, if 
we consider the walls as common parts, it means too that the manager is the 
one responsible for ensuring that there is no breach of the DMC or the 
Government lease where the walls are treated as containing illegal structures 
or unauthorized building works. 

Nevertheless, other DMCs are silent regarding this point, so the classification of 
the external walls depends on external factors: for example, if the developer 
had treated the exterior wall as inclusive in various units. 

Generally, if there is no express reservation, it is usual to consider that the 
external walls form part of the common property and come within the areas to 
be maintained by the management. 

• Exclusive Rights: The developer gives the first purchaser executing the DMC an 
exclusive right to "hold, use, occupy and enjoy" the purchased unit; the 
developer has the same rights in respect of other units. He, then, assigns these 
rights to the purchasers of the remaining units in the development. But the 
exclusive right of each unit owner remains subject to the rights of his co-

                                                           
202 [2002] HKLRD 488 (HCA 2429/2001, 30 May 2002, unreported). 
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owners, especially those rights that are reserved for their benefits, such as 
covenants permitting water, drainage and such to run through each unit.  

 The right to use land as an exclusive right can only exist as an incident to the 
 ownership of a share in the land, whether as a quasi-easement or otherwise, as 
 we can see in Modern Sino Ltd v Art Fair Co Ltd203 . The unit purchased will 
often  include a car park or assigned parking space, too, and the roof in some cases. 

 Before finishing this point, there are two concepts that we must define: 
 trespass and encroachment. Trespass is defined as "the direct, unauthorised 

 interference with the possession of land and it requires a direct, physical entry 

 onto the land." (Sihombing and Wilkinson, 2014: 308). The right of action lies 
 with the person in possession or with an immediate right to possession. 
 Trespass is actionable without proof of loss or damage, and damages will be 
 awarded simply by the entry. 

 And encroachment may be defined as "an unintentional tort where the 

 tortfeasor enters the land of another by mistake" (Sihombing and Wilkinson, 
 2014: 309). The usual encroachment action concerns a boundary dispute and it 
 is usually because a building or structure has been built partially on the land of 
 another. 

• Individual Owner's Liability for Common Property: An individual may be liable 
for loss following a failure to maintain parts of the common property over 
which the individual has used more extensively than other owners pursuant to 
the terms of Section 34H of the Building Management Ordinance (Cap 344).This 
happened in Wong Lai Kai v Incorporated Owners of Lok Fu Building, Yuen 

Long204, where, although the external walls of a building were common 
property, a tenant of a ground floor  shop had exclusive possession of the shop 
and of an awning attached to part of the external walls; this awning fell and 
injured a passer-by. The tenant was liable although the external walls were 
common property; yet Section 34H deemed certain parties liable for 
maintenance in certain cases. In this case, the tenant was liable because he was 
deemed to have "the exclusive right to the use, occupation or enjoyment of the 
wall". The Incorporated Owners were not liable because the awning had been 
erected for the benefit of the customers of the tenant. 

  5.2.1.2.- Ownership Schemes: Consent and Non-consent Scheme. 

 Ownership schemes "seek to address the sale of units prior to completion of a 

multi-storey building so that purchasers may protect their interests by registration of a 

memorial at the Land Registry" (Mau, 2010: 96). Registration normally would not be 
possible due to a covenant in the Government lease prohibiting the sale of units prior 
to completion. 
                                                           
203 [1999] 3 HKLRD 847, [1999] HKCU 1106 (HCMP 5731/1998, 20 September 1999, unreported). 

204 [2000] 3 HKC 633. 
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 There exist two schemes to achieve this purpose of protection of a buyer's title 
by registration: the Consent Scheme and the Non-Consent Scheme. We are going to 
analyze both schemes.  

a) Consent Scheme: In the late 1950s, in a period of enthusiasm in Hong Kong real 
estate market, many developers sold units even before the buildings were constructed 
and in breach of any prohibition to the contrary in the Conditions of Sale or in the 
ordinances.  

Under the Consent Scheme, a developer may sell units in an uncompleted residential, 
commercial or industrial development with the consent of the Director of Lands. Once 
consent is obtained, the sale and purchase agreement between the developer and the 
purchaser can be registered, thus giving the buyer some protection. However, we 
must remark that some criteria must be met before the Director of Lands will give 
consent. Mau (2010:97) establishes a brief summary of the points which seem relevant 
to potential owners of units in a multi-storey building: 

• Consent to sell will be given no more than 12 months prior to the estimated 
completion date. 

• The right to buy a unit will be by ballot. 

• The preliminary agreement shall not be a binding contract. 

• The formal sale and purchase agreement must be a standard form contract and must 
be signed by the purchaser within three days and by the developer within seven days. 

• Only those signing the preliminary agreement are allowed to sign the formal sale and 
purchase agreement. 

• A purchaser may not resell, or otherwise deal with the benefit of the sale and 
purchase agreement, prior to completion and assignment. 

• The preliminary deposit will be between 8% and 12% and a further payment up to 
20% of the purchase price must be paid within fourteen days of executing the sale and 
purchase agreement. 

• The sales brochure used to advertise the development must be approved by the 
Legal Advisory and Conveyancing Office of the Lands Department and must contain 
certain information in a particular form. This information includes details of fittings, 
finishes, terms of the Government lease, typical floor plan, etc. 

 

b) Non-consent Scheme: It was introduced in 1980 by the Law Society as a result of 
representations by the Consumer Council to provide protection for purchasers of units 
in uncompleted buildings of residential units to which the Consent Scheme did not 
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apply but where the same solicitor acts for both developer/vendor and purchaser, and 
where the purchaser was not purchasing the whole of the development.  

 The Non-Consent Scheme is regulated by rule 5C of the Solicitors' Practice 
Rules. It requires, inter alia, that a mandatory form of sale of purchase agreement be 
used, which is practically identical to the standard form required for the Consent 
Scheme, and that the solicitor registers a statutory declaration in the Land Office in the 
orb similar to that used for the Consent Scheme, according to Circulars 68/89 and 
68A/89 of the Law Society. 

 Residential Properties (First-Hand Sales) Ordinance (Cap 298) came into force in 
2013 to supplement the requirements of the Consent Scheme, and also the guidelines 
of the Real Estate Developers Association relation to uncompleted as well as 
completed residential properties. The purpose of the legislation is to reduce the 
inequalities of a purchaser of such property as against the position of the vendor. The 
vendor is required to provide certain information into the sale brochures and generally 
to ensure that the purchaser has information which is adequate and is not false or 
misleading. 

  5.2.1.3.- Incorporated Owners. 

 As the owners usually did not cooperate efficiently, owner's meetings to 
discuss a building's management under a DMC did not lead to a proper management. 
Thus, the owners' committee could not function as a legal body acting on behalf of all 
owners.   

 The Building Management Ordinance (Cap 344) was enacted to provide a legal 
framework for the formation and operation of owners' corporations, as it aims to 
facilitate the incorporation of private property owners for better building 
management. Though we will analyze thoroughly the Building Management Ordinance 
below, we will remark now the most important parts of Incorporated Owners 
(sometimes referred to as simply IO). Incorporation transfers the owners’ powers, 
rights, duties and privileges in the common property to the corporation. 

 As we said before, managing and maintaining a building is a difficult task, as it 
involves many matters, ranging from the cleansing, refuse clearing and security of the 
common parts of the buildings to non-recurring tasks such as the appointment of 
property management companies and commission of maintenance works. Subject to 
the terms of the DMC of the building, unanimous agreement of all owners may be 
required for every management and maintenance matter if the owners were not 
incorporated. For a building or residential estate with several hundreds or thousands 
of units, it is not only inefficient but also highly impractical. 

 For this reason, the management of a building through an owners' corporation 
is probably the most practical possible way: an owners' corporation, which 
incorporates the owners,  is an independent body corporate set up under the Building 
Management Ordinance, which acts legally on behalf of all owners in managing the 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

250 

common parts of the building, and exercises and performs the rights, powers, 
privileges and duties of the owners under the Building Management Ordinance. It is 
also empowered to appoint property management companies, terminate their 
appointment and monitor their work.  

 The duties and powers of an owners' corporation are set out in the Building 
Management Ordinance: it has legal obligations to properly manage and maintain the 
common parts of its building and do all things reasonably necessary for the 
enforcement of the obligations contained in the DMC of the building for the 
management of the common parts of the building. It may decide whether to engage 
any paid staff member, property management company or other professional trade or 
person to assist it or to carry out the duties and powers of the owners' corporation 
under the Building Management Ordinance or the DMC of the building on behalf of 
the owners' corporation. In the performance of its duties and the exercise of its 
powers under section 18 of the Building Management Ordinance, an owners' 
corporation shall be guided by the Codes of Practice issued by the Secretary for Home 
Affairs under section 44(1) of the Building Management Ordinance. 

 

 5.2.2.- Deeds of Mutual Covenant.  

 Following what we stated in the beginning of this point 5.2, a DMC is "a 

contract entered into by the developer of the land, the manager appointed thereunder 

by the developer, and the first party to purchase a unit in the development …[which] 
sets out the details of the management of the multi-storey building" (Sihombing and 
Wilkinson, 2014: 325 and 326). 

 This definition, thus, is pretty much the same as the other we quoted before. 
We consider that it must remain clear that the DMC is a contract whose goal is to 
provide for the maintenance of the common parts of the multi-storey building. We 
must not forget that multi-storey buildings are, per se, cities within a flat, meaning this 
affirmation that, here in Spain, in a flat we can usually find around 10-15 families living 
in it; on the other hand, in Hong Kong, we can easily find multi-storey buildings 
consisting of 30-40-50 floors at least, leaving many neighbours in each floor. 

 Thus, the good management of such buildings is not only very important, but 
imperative. 

  5.2.2.1.- Concept of DMC. 

 It makes no sense to repeat again the concept of DMC; however, we must 
remark the idea that we have just exposed. Managing a multi-storey building, 
managing it properly, is essential in any country, of course. But in a place like Hong 
Kong, where we can find so many tall residential buildings, this good management 
becomes extremely important.  
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 As Nissim establishes, "the purpose of the DMC is ensure that a fair balance is 

struck between the interests of all parties, including future purchasers with regard to 

responsibilities and costs for the long-term management and unkeep of the building" 
(Nissim, 2011: 62). 

 In general, the DMC provides that owners must observe the covenants in the 
Government lease and any other legislation as well as the terms of the own DMC. 
Usually, it also regulates the provision and payment of services and outgoings, the 
rights of ownership and restrictions thereon such as the prohibition on permitting a 
nuisance, and the organisation of the management of the building of the land.  

 The terms of Schedule 7 (implied into all DMCs) and Schedule 8 (implied if not 
inconsistent with the terms of the DMC) of the Building Management Ordinance 
should also be referred to in establishing the obligations of the parties to the DMC and 
those bound by it. 

  5.2.2.2.- Terms of a typical DMC. 

 Usually, a typical DMC provides: 

− the details of title of the developer; 
− lot number of the land where the building or buildings are placed and the 

distribution of the shares in the land, expressed as equal undivided 
shares. The quantum of shares held by each owner determines his liability 
for management cost205; 
 

− number of undivided shares and management shares of individual units 
as well as the total number of shares of the property; 
 

− ownership of certain parts of the building (e.g. the roof and flat roof) that 
are reserved for owners’ use and other exercisable rights (e.g. the 
installation of chimneys and signboards); 
 

− the extent of common parts; 
 

− rights and responsibilities of individual owners; 
 

− the right of the developer to name the building. The right to name a 
building is considered to be a personal right which does not run with the 
land, and consequently it is personal to the holder; 
 

− the right of the owner, or occupier, of a unit to enter into any part of the 

                                                           
205 The distribution of shares will be found in (a) the SPA, (b) the DMC, (c) the details of title in the Land 

Registry, or (d) as a last resort, in the control cards in the Land Registry. A purchaser would be advised 

not to proceed with the purchase unless the percentage of contribution to costs, etc, is clearly 

established through the share-holding distribution. 
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building (with or without workmen) to carry out necessary repair work, 
subject to the manager's consent (a more expanded right is given to the 
manager); 
 

− appointment, powers and duties of property management agents; 
 

− contributions of individual owners to the management expenses;  
 

− certain rights of the developer in the land, especially those enabling him 
to use the external walls for advertisements, which might or might not 
continue in existence once all units have been sold; 
 

− procedures and rules governing the formation of Owners’ Committee; 
and 
 

− where a unit has been sub-divided, a sub-DMC will be entered into to deal 
with administrative and contractual rights and obligations of the owner of 
the sub-divided parts: for example, we saw it in Kung Ming Tak Tong Co 

Ltd v Park Solid Enterprise Ltd & Anor.206 The covenants in the sub-DMC 
will be subject to those in the DMC. The sub-DMC will be registered in the 
Land Register. 

 
 
 It does not mean that a DMC cannot include any other point; this is not a 
numerus clausus at all, but an indication of the most typical aspects provided by most 
of the DMCs. 

  5.2.2.3.-The DMC Manager's Contract. 

 The DMC established the terms of the contract of the DMC manager; formerly, 
the manager was usually treated as "appointed for life" with the right to decide the 
salary to be paid. If the owners get to incorporate, the provision in the DMC will be 
amended by the operation of Section 16 of the Building Management Ordinance which 
gives the "rights, powers, privileges and duties of the owners in relation to the common 

parts of the building" to the management committee representing the incorporated 
owners. Paragraphs 6 and 7 of Schedule 7 to the Building Management Ordinance 
make provision for the resignation of a manager (he must give three months' notice) 
and the power of the Incorporated Owners to terminate the appointment of the DMC 
manager, by resolution. The contract of the professional manager appointed by the 
management committee may be terminated by resignation, under the terms of the 
contract, or by resolution. 

 

                                                           
206 [2008] 6 HKC 42 (CFA). 
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  5.2.2.4.- Powers and Duties of the Manager. 

 They are regulated in Schedules 7 and 8 of the Building Management 
Ordinance; these are the main duties of the manager: 

o the payment of the Government rent; 
o carrying out the maintenance and clearing of the common parts; 
o the arrangement and payment of insurance; 
o collecting contributions and taking action against defaulting owners; and 
o providing necessary services for the building. 

 On default of payment to the management corporation, the DMC manager will 
normally, under the terms of the DMC (on incorporation the management committee 
is given this power by the Building Management Ordinance), have power to register a 
charge against the property of the defaulting owner, as stated in Beacon Heights 

(Management) Ltd v Leung Ping Hung Antonio207: 

In this case, the DMC provided that the undivided shares of an owner 
“shall stand charged” with any sums due from the owner under the 
DMC. The question was whether this created an equitable charge 
despite the lack of a signed, written instrument complying with section 
5(1) of the Conveyancing and Property Ordinance. It was held that 
there must be a written charge (the DMC does not create the charge 
automatically) but the need for the owner’s signature can be 
dispensed with in equity. Thus, the charge has to be registered. 

 

  5.2.2.5.-Financial Matters. 

 The main provisions related to finance for incorporated buildings under the 
Building Management Ordinance are: 

• Section 20: this section provides for the establishment of a general fund. This 
fund is to be kept in an interest-bearing account at a licensed bank. Under 
some DMCs, the manager formerly had a right to decide how any surplus was 
to be kept and who was to receive any interest from the deposit of that 
surplus. The fund and any interest belongs to the owners, and this fund is to be 
used exclusively in respect of the management of the building, according to 
s20(3) of the Building Management Ordinance. 
 

• Section 20A: allowing for the provision for supplies, goods, and services 
requiring compliance with the code of practice in tendering for certain goods, 
supplies and services: where the amount payable is in excess of $200.000 or a 

                                                           
207 [1995] 1 HKLR 181, [1995[ HKCU 331 (HCMP 3570/1991, 7 October 1994, unreported). 
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sum equivalent to the 20% of the annual budget of the corporation, or such 
other percentage specified by the Authority, subject to some exceptions. 

  5.2.2.6.-Owner's Obligations under DMC. 

 As it is logical, the owner has several obligations under the DMC; the owner is 
required to observe the terms of the DMC and thereby to ensure that he does not 
breach the terms of the Government lease, any relevant legislative obligations or that 
he/she does not cause any occasion for his chargee or any other owner to take action 
against him. 

 There is a common clause in many DMCs which prohibits the owners from 
making any structural alterations without the written approval of the manager and 
the receipt of any necessary approvals from the government instrumentalities. 

 The case Pak Wai Ching v The Secretary for Justice208 deals with an industrial 
building which was being used in part as  a shop: a warning notice had been served on 
the owner of a shop to the effect that use of the shop was in breach of the terms of 
the Conditions of Sale. The shop owners sought various declarations including one to 
the effect that the Government had waived in the use of the shop contrary to the 
terms of the Conditions of Sale. Nevertheless, that declaration was not granted 
because it was not shown that the Government had had knowledge of the breach prior 
to the time it had inspected the premises and subsequently issued the warning. 

 Most DMCs will prohibit owners from making any structural alterations to 
their units, or to the common property, without the receipt of the necessary 
approvals from Government instrumentalities, and also without the written approval 
of the manager or the management committee if the owners have incorporated.  If the 
owner acts against an express refusal to permit the structure, the court may well make 
an order for a mandatory injunction as well as damages, as it happened for example in 
Mirador Mansion v Europe Direct Trading Ltd 209. 

 The owner of a unit must balance his own rights and those of his fellow 
tenants in common and the nature of use for which the building was constructed. For 
example, in Samfit Ltd v Hoi Tung Computer Label Industrial Co Ltd210, Deputy Judge 
Yeung noted:  

  "I accept that the building in question is an industrial building and not an office 
  building  and that I must balance the defendant's right to use his property for his own 
  lawful business and the right of the plaintiff to the undisturbed enjoyment of his 
  premises". 

                                                           
208 [2004] HKCU 428 (HCMPT 255/2003, 12 November 2003, unreported). 

209 [2000] HKCU 931 (HCA 11468/1997), 28 November 2000, unreported. 

210 [1994] HKCU 101 (HCA 10291/1993, 7 July 1994, unreported) (HC). 
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 In this case, the defendant had caused excessive noise and vibration to 
emanate from his premises, entitling the plaintiff to an injunction. The owner may not 
act in any way which will render void the insurance policy for the building. Other 
restrictions on the owner relate to preventing his use of the building for illegal or 
immoral purposes, forbidding him from creating a nuisance or placing obstructions in 
passageways and similar activities, and prohibiting the building of structures without 
permission. There will usually be a prohibition on the use of the unit other than for 
residential purposes. There are various other proscriptions of the same nature, 
designed to ensure that the covenants in the Government lease are not breached 
and that the actions of the owner do not breach any legislation, for example, fire 
regulations. 

 However, these obligations of the owners are not a numerus clausus either; we 
have enounced the most importance ones, though we could find several other 
important obligations.   

  5.2.2.7.- Settlement of Disputes. 

 Disputes regarding DMCs may be solved through two ways: through arbitration 
and through the courts. As we stated in point 3.5 of this thesis, arbitration is very 
important in Hong Kong, an instrument far more important in Hong Kong than it is in 
Spain and all along Europe in general. 

• Arbitration: As we stated in point 3.5.4, the legal basis for arbitration in Hong 
Kong is the Arbitration Ordinance (Cap 609), which provides the basic legal 
framework for the conduct of arbitrations in Hong Kong, including provision for 
the enforcement of local arbitrations and also enforcement in Hong Kong of 
international awards (Cap 609, s 87). It is effective from 1 June 2011, when the 
previous ordinance was repealed (Arbitration Ordinance, Cap 341). 

 Arbitration, which is applied in Hong Kong to several matters (being 
 commercial disputes the most numerous) is also used to solve disputes related 
 to DMCs and the management of multi-storey buildings. 

 Some DMCs directly provide that all disputes between parties related to the 
 DMC must be referred to arbitration.  

• Court actions: An owner will be given express power to deal with his unit, 
subject to the giving of notice "forthwith" to the manager where the court 
action is required to protect his interests, so long as the action is not one which 
the manager or the management committee should take. The effect of failure 
to observe this condition is unclear. Apparently, it would seem that it is a 
breach of covenants in the DMC, but it is doubtful that the manager would 
resort to relief against the owner in such cases.  
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 Now that we have seen the most important parts of DMCs, we will proceed to 
study how DMCs are enforced. 

  5.2.3.- Enforcement of the Deed of Mutual Covenant. 

 As we have seen before, DMCs are covenants, which are prima facie 

contractual obligations created by deed: the covenants in a DMC could be made 
directly enforceable if all the owners in the development were made parties to the 
DMC. The co-owners would then be in a direct privity of contract and able to sue and 
be sued on the covenants.  

 It has been suggested that, even though all the owners do not enter into the 
DMC, they are in direct privity in the same way that members of an unincorporated 
association, for instance a trade union or a club, are bound by the rules of that 
association, but this argument has not found favour with the Hong Kong courts.211 

 A DMC is entered into between the original developer and the first purchaser 
to whom a unit is sold. The developer will assign to the first purchaser the undivided 
shares allocated to the unit bought by the first purchaser so that at the time the DMC 
is entered into the only co-owners in the development are the developer and the first 
purchaser. Subsequently, the developer will assign undivided shares to the other 
purchasers who will thus be successors in title of the developer and will be bound by 
and able to enforce the DMC if it can be established that the burden and the benefit of 
the covenants in the MC run with the undivided shares. 

 Many of the covenants in the DMC are mutual, which means that both the 
developer and the first purchaser are at the same time covenantor and covenantee. 
For instance, the developer will agree with the first purchaser that they will use the 
units to which their undivided shares relate only for residential purposes. The 
developer is the covenantor and the first purchaser the covenantee. The first 
purchaser will then agree with the developer that they will only use the unit they have 
purchased for residential purposes. The first purchaser is then the covenantor and the 
developer is the covenantee: 

 

 

 

 

 

 

                                                           
211 Supreme Honour Development Ltd v Lamaya [1990] 2 HKLR 294. 
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FIGURE NUMBER 44: Title to Multi-Unit Development. Source:  Nield (2012: 409). 

 5.2.4. - Management of the Building and Overview of The Building 
Management Ordinance Cap. 344. 

  5.2.4.1.-Management of the Building under the Terms of DMC. 

 Section 45(4) of the Building Management Ordinance provides for taking action 
for irregularities in management. According to this section, the persons entitled to 
take action include owners, management committees, corporations, registered 
mortgagees and administrators, and, with the leave of the Tribunal, a tenant's 
representative or any other person specified in an instrument registered in the Land 
Registry. This section does not apply to those persons who, at the time of taking 
action, are no longer an owner or a manager. 

 Once owners have incorporated the terms under section 16, action in respect 
of the common parts of the building can only be taken by the Incorporated Owners 
(IO). It is very important to remark that an individual owner is only entitled to take 
action on his own behalf when there is no IO, as stated in Wah Fan v tam Kam Yuk.212 

The Land Tribunal does not have jurisdiction in certain other cases such as those 
involving some common law claims, such as trespass.  

                                                           

212 [2000] 3 HKLRD 406.  
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 It is also necessary to state that money collected by the manager of a building 
for fees paid by third parties for use of common parts belongs to all the owners unless 
the DMC or some other contract so provides.  

 Schedule 10 of the Building Management Ordinance details the matters which 
can be determined by Tribunals: 

1. Proceedings relating to the interpretation and enforcement of the provisions of the 
Ordinance. 

2. Proceedings relating to the interpretation and enforcement of the terms and provisions of a 
deed of mutual covenant, including such terms or provisions impliedly incorporated into a deed 
of mutual covenant under Part VIA. 

3. Proceedings relating to the use, occupation, enjoyment, possession or ownership of the 
common parts or any other part of a building in which the owners have a common interest.  

 (d) any other outgoings, payments, debts or liabilities due or liable under this 
Ordinance or in accordance with the terms and provisions of an instrument which is 
registered in the Land Registry including a deed of mutual covenant (if any). 

(…) 

5. Proceedings relating to any question of law concerning the powers and duties of- 

(a) a corporation; 

(b) a management committee, and of the chairman, secretary and treasurer thereof; 

(c) a manager within the meaning of section 34D(1); 

(d) an owners' committee within the meaning of that section; 

(e) the tenants' representative, 

including such powers and duties (if any) of a financial, pecuniary or fiduciary nature. 

6. Proceedings relating to any question of law concerning ownership, occupation or possession 
of the whole or any part of the building, including ownership or an undivided share in a building 
or in land on which there is a building. 

 (…) 

 Schedule 10 was considered in Dexter & Ors v Petersham Ltd & Anor213, where 
the applicants were occupiers of premises in a multi-storey building of which the first 
respondent was the owner. The tenants were the employers or partners of the 
applicants. The complaint was that the second respondent, the manager of the 
building, had increased the management fee by 300%. The respondents claimed that 
the applicants had no standing to take action before the Tribunal as they were 

                                                           
213 [1995] HKDCLR 55, [1995] HKCU 347. 
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occupants rather than owners or tenants, that the premises were not subject to DMC 
because the building was in the sole ownership of the landlord, that the terms of the 
tenancy agreements (under which the applicants were occupiers) allowed such 
increases and that the increase was necessary and reasonable.  The Tribunal 
considered that the applicants did not come within the heading of "tenants' 

representatives"  but that the applicants could come under section 45(4)(j) as "persons 

specified in an instrument… registered in the Land Registry". The terms of the Building 
Management Ordinance restricted "buildings" to those subject to a DMC. However, 
the general power of the Tribunal in relation to "any management expenses or 

charges" could extend the Tribunal's jurisdiction to cases such as this.  

 To sum up this point, it is important to remark that Section 45 of the Building 
Management Ordinance does not give exclusive jurisdiction to the Lands Tribunal for 
multi-storey buildings matters, despite the understanding at the time it was enacted 
that this would be so. 

 Thus, as Section 45 establishes: 

 (1) The tribunal shall have jurisdiction to hear and determine any proceedings specified in 
Schedule 10. 

(…) 

(3) Subject to the provisions of this Ordinance, nothing in this section or Schedule 10 shall be 
construed to vest in the tribunal any jurisdiction other than civil jurisdiction or any jurisdiction 
to make any order which would, if made, have the effect of rendering void, negativing or 
substantially varying in whole or in part any contractual or proprietory right enjoyed by any 
owner or occupier or otherwise referred to in the terms and provisions of an instrument which 
is registered in the Land Registry including a deed of mutual covenant (if any). 

   

  5.2.4.2.-Complaints against the DMC Manager. 

 Most complaints by the owners against the DMC manager relate to 
mismanagement in financial matters: that the manager has misused the management 
fund, that excessive management fees have been charged, that the manager has been 
inefficient, that the manager discriminated against certain owners in enforcing 
breaches of the covenants whilst allowing others to continue… 

 The compulsory implication of the terms of Schedule 7 of the Building 
Management Ordinance alleviated most of these problems by regulating the powers of 
the manager where the owners have incorporated, and to a lesser extent where they 
have not. As Sihombing and Wilkinson establish, "where the owners have incorporated, 

financial management can be in the hands of the management committee (subject to 

review by the owners committee) and is usually in the hands of professional managers 

appointed by the management committee"  (Sihombing and Wilkinson, 2014: 388). 
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 The relationship of the manager to the owners is largely contractual but the 
manager also owes fiduciary obligations and duties to them as their agent. In some 
cases there will also be a trust relationship, as for instance in relation to money paid by 
the owners, and held by the manager for future expenditure. 

 Complaints can also be made against the management committee that is 
established when the owners incorporate, as occurred in the case Chan Sai Kwong v 

The Incorporated Owners of Respondent Great George Building214 , where the 
management committee had failed to stop many owners using their units, zoned for 
domestic purposes, for commercial purposes.  

 A similar complaint was made in The Incorporated Owners of Greenland Villas v 

Wong Suin Fung & Anor215 where the defendants had refused to pay outstanding 
management fees largely because the management committee had failed to take 
action to end breaches of the DMC by other owners. 

 Schedule 7 of the Building Management Ordinance is designed to eliminate 
many of the common complaints against the manager. The common remedy sought is 
the removal of the DMC manager, often because the owners have incorporated and 
now wish to employ their choice of manager. The court will usually be reluctant to 
terminate the DMC manager’s contract unless it is clear that the breach is of such a 
nature to have repudiated the contract. 

 

***** 

 In order to summarise this point 5.2 of the thesis, we can affirm that the 
management of multi-storey buildings is a complex issue which requires not only a 
good knowledge of all the legal institutions we have just explained, but also an 
important amount of common sense, as managing buildings with so many tenants also 
requires being fair, as not all the situations may be solved just by applying the 
ordinances. 

Apart from the above, there are provisions in other legislations which contain 
specific requirements and restrictions relating to building maintenance and 
management.  Though we cannot explain them all due to a lack of space, we quote 
them just for reference: 

 

 -Landlord and Tenant (Consolidation) Ordinance (Chapter 7) covers the rights 

and responsibilities between the landlords and the tenants, as we have already 

seen throughout points 4 and 5 of this thesis. 

                                                           
214 (LDBM 38/2000, 9 October 2001, unreported). 
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 -Fire Services Ordinance (Chapter 95) governs the installation of fire fighting 

equipment in buildings, and the maintenance of them. 

-Waterworks Ordinance (Chapter 102) governs the water supply work for 

consumption purposes and for fire services installations in buildings.  

 -Water Pollution Control Ordinance (Chapter 358) governs the achievement 

and maintenance of water quality. 

 -Electricity Ordinance (Chapter 406) governs the electrical installations in 

buildings, and the requirements on periodic inspection and certification. 

 -Gas Safety Ordinance (Chapter 51) governs the gas installations and use inside 

buildings. 

 -Lifts and Escalators (Safety) Ordinance (Chapter 327) governs the design, 

construction, testing and maintenance of lifts and escalators. 

 -Fire Safety (Commercial Premises) Ordinance (Chapter 502) is to provide 

better protection from the risk of fire for occupiers and users of certain kinds of 

commercial premises.  It also covers the statutory requirements on certain 

kinds of old commercial premises to improve and upgrade the firefighting 

equipment and installations. 

 -Occupiers Liability Ordinance (Chapter 314) governs the obligations of 

occupiers of properties. 

 -Summary Offences Ordinance (Chapter 228) governs the offences against the 

public’s good order such as obstruction of public places and objects dropped 

from buildings, etc. 

 -Public Health and Municipal Services Ordinance (Chapter 132) governs the 

public hygiene and municipal services including public sewers, public drains, 

litter or waste, etc. 

 -Prevention of Bribery Ordinance (Chapter 201) governs the offer of an 

advantage to or its acceptance by an agent in relation to building maintenance 

and management work. 
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PICTURE NUMBER 45: Central neighbourhood of Hong Kong Island seen from the 55th floor of the 2 IFC – 

Two International Finance Centre- (Central, Hong Kong Island. Hong Kong SAR). Picture taken by the 
author of this thesis, Oriol Caudevilla (2013). 

In this picture, we observe the huge amount of skyscrapers existing in Hong Kong Island. The 

fact is that this accumulation of high-rise buildings is not only present in Central or other 

neighbourhoods of Hong Kong Island, but in all the Region of Hong Kong. In fact, Hong Kong is 

the place in the world with the biggest accumulation of skyscrapers. 

Besides, most of these skyscrapers are not commercial buildings, but residential buildings. Thus, 

as we have been analyzing through this point 5.2 of our thesis, the management of multi-storey 

buildings, though complicated in any big city in the world, is even more complicated in Hong 

Kong, as these residential skyscrapers are per se like small cities within Hong Kong, small cities 

which need to be well managed. And this good management is not always easy nor pacific. 

In a place like Hong Kong, where multi-storey buildings have been constructed on most 

alienated land which has been developed for residential, commercial and industrial purposes, 

the deeds of mutual covenant play a very important role.  

5.3. - The Title. 

 As we stated previously, Hong Kong does not have a system of registered titles, 
though this system is going to be introduced in the future. The Land Registry in Hong 
Kong is not actually a register of title, as there is no guarantee that the person 
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appearing on the record as the registered owner is the true or full owner of the land in 
question. 

 The Land Registration Ordinance has survived since 1844 with only relatively 
minor amendment; even if it is called a "Land Registration" Ordinance, it should better 
be called a "Documents Registration" Ordinance, as it establishes a system of 
registration of documents affecting land. In July 2004, a Land Titles Ordinance (Cap 
585) was enacted, but this Ordinance has not come into force yet. A substantial re-
draft of the ordinance was still in process (it started in May 2011) and it will need 
consideration by the LegCo before it can enable the introduction of a registration title 
system in Hong Kong. 

 Thus, the Government does not guarantee title. Instead, we have a system of 
registration of deeds which places a considerable burden upon both the vendor’s and 
purchaser’s solicitors to carry out a thorough search in the Land Registry to ascertain 
the nature of the title that forms the subject matter of the transaction and further 
investigations will need to be made to check for the existence of unregistrable 
encumbrances.  

 We consider that this system is nor really practical and that the new ordinance 
is really necessary to make this area of law more useful.   

 

 5.3.1.-Nature of the Title to be given. 

 A vendor normally has a duty both to give (sometimes referred to as “make”) 
and show good title. He shows his good title by the production of all the necessary 
title documents according to what has been agreed together with answering all 
requisitions reasonably raised and gives that title by remedying any defects and 
proving it as a matter of evidence. As Roebuck establishes, “in Hong Kong a land 

owner’s title is evidenced by a bundle of documents known as title deeds. These 

documents show previous transactions in the land. To show a good title, the landowner 

must produce a good root of title” (Roebuck, 1994: 199). 

 The nature of the title to be given by the vendor is ruled by the terms of the 
sale and purchase agreement and the parties to the agreement are free to offer and 
accept whatever title they wish, and they are also free to agree on the extent to which 
that title must be shown. 

 A good title, in the words of Clough JA in Kan Wing Yau v Hong Kong Housing 

Society216 is: “One which can at all times and in all circumstances be forced on an 

unwilling purchaser in an action for specific performance”. In other words, a good title 
is such title that will enable the purchaser to hold the property against any challenger. 
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 A good title, however, need not be a perfect title and the degree of 
imperfection tolerated was expressed by Lord Russell of Killowen in MEPC Ltd v 

Christian- Edwards217, where this Judge said:  

“In my opinion, if the facts and circumstances of a case are so compelling to the mind 

of the court that the court concludes beyond reasonable doubt that the purchaser will 

not be at risk of a successful assertion against him of the incumbrance, the court should 

declare in favour of a good title” 

 Wilkinson suggests that “this test should be extended to include the risk of the 

title being defeasible and not merely defective by virtue of the existence of an 

encumbrance” (Sihombing and Wilkinson, 2014: 416). 

 The risk of the title being challenged successfully in a subsequent lawsuit was 
further elucidated by Lindley LJ in Re Heaysman’s and Tweedy’s Contract218, where he 
observed: 

“It is a general principle that a purchaser ought not to be forced to accept a doubtful 

title or buy a lawsuit. In applying that principle, however, we must exercise our 

common sense, and see if the supposed law suit has any basis whatsoever. We must 

see if there is the slightest reasonable chance of any lawsuit being instituted. If we 

come to the conclusion that the supposed lawsuit exists only in the imagination of the 

purchaser, we ought to disregard it, giving him the advantage of every reasonable 

doubt”. 

This general test was firs applied in Hong Kong by Godfrey J in his judgement at 
first instance in Kan Wing Yau v Hong Kong Housing Society219 . The Judge said that: 

“If in a particular case the facts and circumstances are so compelling that, beyond any 

reasonable doubt, the risk is, for all the practical purposes, illusory, the court can and 

should be prepared to ignore it and accordingly dismiss any objection to title founded 

upon it”. 

Titles may be good, doubtful or bad. We have already seen what a good title is, 
as all the cases above explained to us what constitutes a good title.  But some titles 
may be incurably bad and may only be cured by the execution of a remedial 
(confirmatory) assignment or vesting order and in these cases it is suggested that the 
“no real risk” test explained above is inapplicable.  

 There is a well-established doctrine in Hong Kong regarding the turning to good 
title from the aspect of the remedies available to a vendor. Following this doctrine, the 
court may grant the equitable remedy of specific performance where the vendor has 
given substantial performance. Thus, courts may grant specific performance with an 

                                                           
217 [1981] AC 205 (HL). 

218 (1893) 69 LT 89. 

219 (HCMP 2436/1987, 1 December 1987, unreported). 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

265 

abatement of the purchase price where there is a misstatement or encumbrance 
which is not of substantial nature. 

We ca find an example of this doctrine in Continental Zone Ltd v More Glory 

International Ltd220, where Deputy Judge Yeung, SC, dealing with the sale and purchase 
of a property on which stood unauthorised building works which the vendor had 
offered to remove prior to completion and to complete at a reduced price, observed 
that he found it conceptually difficult to divorce the concept of substantial 
performance from the nature of the title which the vendor had to give. Accordingly, as 
a general proposition, good title could be given where the vendor was able to offer 
substantial performances. But, in this particular case, the purchaser would not have 
been receiving substantially what he had contracted to purchase after the removal of 
the unauthorised building works, so the doctrine of substantial performance could not 
be applied. 

If we relate good titles to a subject so important in Hong Kong as banking, we 
must remember that good leasehold title means in Hong Kong, as Roebuck establishes, 
that “the customer has the right to deal with the whole interest (both legal and 

equitable) against any person who may challenge it and that the customer is able to 

remove any defect in title or encumbrance before executing a mortgage to the bank, 

unless the mortgage is expressly subject to such defect or encumbrance” (Roebuck, 
1994: 199). 

 

 5.3.2.- Proof of Title.  

  5.3.2.1.- Interrelationship of Duties of “Giving” and “Showing” Title. 

 The law, apart from requiring a vendor to fulfil his contractual obligations in 
respect of giving good title, unless altered by mutual agreement of the parties, 
requires the vendor to show his title in a particular way, so then the twin duties of 
giving and showing exist but are quite different. 

• Duty to “give” good title: As stated before, the nature of the title to be 
given by the vendor will depend upon the terms of the sale and 
purchase agreement. For example, the parties may choose expressly to 
agree that “the vendor shall give good title to the property”. 
Alternatively, if the title of the vendor is to his knowledge a doubtful 
one, he might qualify his obligation by the insertion of a suitably drafted 
limiting provision. 

If the vendor has agreed to give good title, his duty is to ensure that, by 
the completion date –or the other date agreed upon- the nature of his 
title is neither defective nor defeasible. He must deal with all latent 
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defects in that title so that the facts and the circumstances are so 
compelling that, beyond any reasonable doubt, the purchaser will not 
be at risk of a successful assertion against him of any encumbrance.  

• Duty to “show” title: It may be provided by the parties in the sale and 
purchase agreement that the vendor will have to show good title. Even 
if there is not such an express term, the courts are prepared to imply 
such an obligation in an open contract as a matter of necessary 
implication, as we saw in Active Keen Industries Ltd v Fok Chi Keong221, 
where Litton JA said at 405: 

“All the leading textbooks on the subject show that, in an ‘open’ 

contract that is to say a contract formed by agreement which 

stipulates for nothing more than the parties, the property and the 

price- a number of conditions are implied, one of which is that the 

vendor will show a good title” 

Besides, the parties are free to contract expressly as to their preferred 
manner of showing that title. They may, for example, choose to adopt 
Condition 9 of the “Conditions  that may be Incorporated by Reference” 
in Part A of the Second Schedule to the Conveyancing and Property 
Ordinance which provides that “the vendor shall, in accordance with 

section 13 of that Ordinance, prove his title to the property at the 

vendor’s own expense and shall at the like expense make and furnish to 

the purchaser such copies of any deeds or documents of title, wills and 

matters of public record as may be necessary to prove such title”.  

Thus, we see how parties are free to contract both as to the extent of 
the duty to show title and the manner in which title must be shown. The 
duty to show title includes, unless qualified by express agreement, 
comprises both the duty to comply with Section 13 of the Conveyancing 
and Property Ordinance in respect of the production of title documents 
as well as the duty to answer requisitions on title reasonably raised. 

 What does it mean the “duty to answer requisitions on title reasonably 
raised”? In Hong Kong, as stated may times by the courts, the vendor, apart from his 
duty to show title, must respond adequately to requisitions properly raised by the 
purchaser. This duty, though, is not expressly required by section 13 of the 
Conveyancing and Property Ordinance but is a duty that will be implied by the courts 
in the absence of express provision. 

 If we refer once again to the previous case, Active Keen Industries Ltd v Fok Chi 

Keong, we observed how Litton JA dealt with this issue: 

“The first question to be answered is this: Is there any obligation falling on the vendor 

to answer requisitions and objections at all?... I am satisfied that, even though the 

                                                           
221 [1994] 1 HKLR 396, [1994] 2 HKC 67. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

267 

Chinese agreement is wholly silent of the question of objections and requisitions as to 

title, there is an obligation on the vendor to show a good title. This obligation arises by 

necessary implication from the contract itself. This accords with common sense.” 

 At last, it is important to remark that the vendor’s duty to show title (normally 
in compliance with section 13 of the Conveyancing and Property Ordinance) is quite 
distinct from his duty to give title, meaning that, as Wilkinson establishes: “A 

purchaser will be entitled to rescind where the vendor has failed to show good title 

(e.g. by failing adequately to answer the purchaser’s requisitions) even if the vendor 

can prove that he actually has a good title” (Sihombing and Wilkinson, 2014: 563). 

 A clear example of this is provided in the same case, Active Keen Industries Ltd 

v Fok Chi Keong: the vendor contracted to sell a flat in respect of which the occupation 
permit provided for seven flats on each of the upper floors. The DMC and plan 
attached to the assignment, however, provided for nine flats. The purchaser prudently 
raised a requisition as to this discrepancy and the Court of Appeal ruled that, even 
though the title of the vendor was probably a good title, the purchaser had been 
justified in rescinding the agreement on the round that the requisition had not been 
adequately answered. As said Litton JA: “It must be a rare case indeed where a vendor 

has in fact a good title and yet fails to show a god title. In my judgement this is such a 

case”. 

 Besides, as Wilkinson establishes: “A purchaser is entitles to rescind even where 

he has failed to raise a requisition or has raised the requisition out of time (so that the 

vendor is entitled to refuse to answer the requisition) where the vendor has failed to 

give a good title” (Sihombing and Wilkinson, 2014: 564).  

 To conclude this point, we must bear in mind that breach of either duty to give 
good title or the duty to show title in accordance with section 13 of the CPO (or inn 
any other agreed manner) will constitute a repudiatory breach entitling the purchaser 
to rescind, as stated in Big Most Ltd v Chau Wa Hung222. 

  5.3.2.2.- Extent of Vendor’s Duty to Show Title. 

 The extent of the vendor’s duty to show his title depends on the terms of the 
sale and purchase agreement. If there is no express provision, the extent of this duty is 
determined by Section 13(1) of the Conveyancing and Property Ordinance which 
provides that:  

(1) Unless the contrary intention is expressed, a purchaser of land shall be entitled to 
require from the vendor, as proof of title to that land, only production of the 
Government lease relating to the land sold and- (Amended 29 of 1998 s. 105) 

   (a)  proof of title to that land- 
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(i) where the grant of the Government lease was less than 15 years before the 
contract of sale of that land, extending for the period since that grant; or 
(Amended 29 of 1998 s. 105) 

(ii) in any other case, extending not less than 15 years before the contract of 
sale of that land commencing with an assignment, a mortgage by assignment 
or a legal charge, each dealing with the whole estate and interest in that land; 
(Replaced 31 of 1988 s. 6) 

(b) production of any document referred to in the assignment, mortgage or charge 
mentioned in paragraph (a) creating or disposing of an interest, power or obligation, 
which is not shown to have ceased or expired and subject to which any part of that 
land is disposed of; and 

(c) production of any power of attorney under which any document produced is 
executed where that document was executed less than 15 years before the contract of 
sale of that land. (Amended 31 of 1988 s. 6) 

 As we can see, subject to any express agreement to the contrary, the vendor 
has a statutory duty to prove or show a title extending back at least 15 years from the 
date of the present contract of sale. The statutory period, however, has not always 
been so short. At common law, this period was of 60 years and reflected the practice 
of conveyancers and was based upon the then current limitation period in respect of 
actions concerning land. This period was first reduced in England to 40 years by the 
Vendor and Purchaser Act 1874 and further reduced to 30 years by the Law of 
Property Act 1925. Finally, the period was reduced to 15 years by the Law of Property 
Act 1969. In Hong Kong, the formerly required period of 30 years was reduced to the 
present 15-year period by the Conveyancing and Property (Amendment) Ordinance 
1988. 

 However, we must always remember that the duty to show title includes a duty 
to provide satisfactory answers to requisitions reasonably raised and this duty extends 
even to pre-intermediate root title defects. We can see this point in the decision of 
Cheung J in Dawson Properties Ltd v Hong Kong Niroku Ltd223, where Cheung J stated 
that, notwithstanding the provisions of section 13(1), the purchaser was always 
entitled to show aliunde –i.e, from another source- that the pre-intermediate root of 
title was defective and to raise requisitions thereon. In this same sense, we could also 
quote the cases Re Cox and Neve’s Contract and Lo Shea Chung224 & Anor v Lo Hung 

Biu.225 

  5.3.3.- Factors which Vitiate Good Title. 

 A list of the possible imperfections that may vitiate a good title would be 
almost endless; however, what we are going to do in this epigraph is categorize the 
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most common defects under several headings. But, first of all, we must explain the 
difference between defective and defeasible titles. 

 A title is defeasible if the owner is liable to have his title defeated; for 
instance, if there is a real risk that the Government will re-enter or resume the land, or 
that the Building Authority will take enforcement action leading, possibly, to sale of 
the property. Similarly, in a case where the co-owners of a multi-storey building could 
under the terms of the DMC have the property changed and eventually sold, the title 
of the owner of the flat affected may also be rendered defeasible. 

 A merely defective title is a title that has a defect, such as an encumbrance, 
but which is not liable to be defeated as a result of the defect in the sense of being 
taken away from the owner or rendered void. Such would be the case, for example, 
where a third person holds an equitable interest in the property by way of resulting or 
constructive trust. This would be the case too of a property subject to an easement or 
restrictive covenant.  

 All defeasible titles may be considered to be defective, but not all defective 
titles are defeasible. Nevertheless, this distinction has no practical effect, as a 
purchaser who is entitles to receive a good title may, in an appropriate case, rescind if 
offered either a defective or defeasible title.  

 These are the headings we enounced above: 

• Title must be in the vendor: Title must be vested in the vendor or some 
other person whom the vendor can compel, by legal action if necessary, 
to convey that title to him. 

We find a curious example of this principle in Incorporated Owners of 

Chungking Mansions v Shamdasani, Murli Pessumal226: this case 
involved a multi-storey building which had been divided into 920 equal 
undivided shares. A number of additional units had been illegitimately 
created within the common parts, being carved out of the corridors and 
lift lobbies. These units did not have allocated to them any undivided 
shares, although the occupiers had been assessed for rates and 
management charges in respect of the units. Jerome Chan J, the Judge, 
made it clear that such units could not be properly assigned by the 
occupant, since the title to the common parts vested in all the co-
owners of the building, so the vendor had no title to units which he 
could assign. 

However, this decisions was rejected by the Court of Appeal227, which 
rejected the argument as to estoppel. 
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• The vendor must be able to convey the whole interest unencumbered 
by third party interests: This is a general principle which establishes 
that a vendor must be in a position to convey the property contracted 
to be sold free from all encumbrances. 

Where an assignor or a mortgagor assigns or charges the property “as 
beneficial owner”, a covenant for title will be incorporated to the effect 
that the vendor/mortgagor now has the good right and title to assign or 
charge the land free from encumbrances save as specified in the 
assignment or charge and subject to the manner in which the 
assignment or charge is expressed to be made, according to Parts II and 
V of the First Schedule to the Conveyancing and Property Ordinance 
(Cap 219). 

• The vendor must be entitled to assign the property without any 
necessary consent of a third person: For the vendor to be able to give 
good title, he must be entitled to sell and convey the property without 
any necessary consent of a third person. For example, where land which 
is subject to the Consent Scheme is sold without the necessary consent 
of the Director of Lands, the title will be defeasible. For example, as 
held in Enway Development Ltd v Light Ocean Investments Ltd228, where 
the vendor had no right to sell his land in the New Territories since the 
consent of the Land Officer had not been obtained. 
 

As we have seen in this epigraph, a title may be vitiated by many imperfections, 
for this reason we have grouped the possible imperfections under three requirements 
or principles. 

 5.3.4. - Matters of Mere Conveyance. 

 The duty to give a good title does not extend to matters of mere conveyance. In 
other words, it means that good title is not adversely affected by a defect which the 
vendor can remove independently of the concurrence of a third person. The most 
common example of a matter of mere conveyance would be the discharge of a 
mortgage over the property by the vedor, like in Re Jackson and Oakshott.229 

 In Chan Pak Ho v Standard Chartered Asia Ltd230 a vendor agreed to sell a 
property to a purchaser. A predecessor in title to the vendor had previously assigned 
the property to a bank by way of mortgage and the property had been reassigned 
under a power of attorney. The court held that the attorney had no authority under 
the power of attorney to reassign the property and the title, therefore, remained 
vested in the bank, although the mortgagor had the beneficial interest in the property. 
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But this defect was a matter of mere conveyance, since the vendor could compel the 
bank to reassign the mortgage. 

 Another matter of mere conveyance could be too the existence of a trespasser 
or licensee on the premises before completion, where the vendor has agreed to give 
vacant possession, since the vendor has the right to evict them. We can find an 
example of this in City Chain Properties Ltd v Speedy Port Ltd231: the vendor had agreed 
to sell a ground floor shop in Chungking Mansions to the purchaser, but the purchaser 
discovered that stalls outside the shop were occupied by other persons and raised a 
requisition alleging that the existence of third party interests in the stall constituted an 
encumbrance rendering the vendor’s title defective. It was accepted that the vendor 
had never collected any rent or licence fee from the occupants of the stalls. So it was 
considered by the Judge that the occupants of the stalls were trespassers and had 
acquired no rights in the property. Thus, they could be evicted at any time by the 
vendor, and it was considered that the existence of the trespassers was a matter of 
mere conveyance and not a matter of title so that the vendor was able to give a good 
title to the property. 

 At last, it is also important to remark that failure to stamp a document of title 
that is chargeable with stamp duty under the Stamp Duty Ordinance (Cap 117) may 
only be a matter of mere conveyance provided that the counsel or solicitor gives an 
undertaking to the court that the document will be stamped and penalty paid, as we 
can see in the case Town Bright Industries Ltd v Bermuda Trust (Hong Kong) Ltd.232 

 

5.4. - The Contract for Sale of Land. 

 The contract for the sale of land is the secondary sale, the sale by the 
Government lessee (the person who has received a leasehold estate from the 
Government under a Government lease –if it was before 1961- or Conditions of Sale) 
to a successor in title, and any sale thereafter. 

 Thus, as we can see, when we talk about the Contract for Sale of Land we do 
not talk about the first alienation of land carried on by the Hong Kong Government 
(which, as we saw in point 5.1.3, is carried on through the sale of land at a public 
auction via the Conditions, that provide that on observance of the terms of the 
contract between the Government and the purchaser, the equitable interest of the 
purchaser will convert into a legal estate as Government lessee). In this point, we are 
talking about the following sale, between the Government lessee to its successor in 
title, and between any successor in title.  

 Its most important characteristic is its dual nature: it is both a contract as well 
as a transaction whose ultimate effect is to create proprietary rights in land. This 
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contract will give personal, contractual rights (governed by contract law as chose in 
action) and the nature of property being sold will give the purchaser proprietary rights 
(governed thus by Property Law, as studied throughout point 4 of this thesis). 

 From the very beginning of the transaction, this transaction is regulated under 
general contractual principles including matters such as formation, validity, and 
discharge and, thus, principles of mistake, misrepresentation and illegality are 
applicable without discrimination to the subject matter although in the grant of relief, 
the proprietary element may be significant in that specific performance might be 
awarded rather than common law damages. 

 Anyway, a thorough study of the Contract for Sale of Land could mean using 
hundreds of pages, as this is a wide area in which many matters should be dealt with. 
Just as an example, Sihombing and Wilkinson (2014) explain this Contract throughout 8 
chapters, in more than 800 hundred pages.  As the goal of this thesis is not to make a 
thorough study of this contract, but to explain the main particularities of Property Law 
and Construction Law in order to have the proper elements to study Town Planning in 
Hong Kong (and, more specifically, to study at the end Urban Barriers in HK from an 
economic point of view), we are not going to explain all the points of this contract. 
Our goal is just to analyze in a few pages its more important issues, especially those 
matters that will help us to better understand Construction Law.   

 A contract of the sale of land or of an interest in land is no different than any 
other contract in the need to comply with the essential features of an enforceable 
agreement, namely, offer, acceptance, consideration and intention to effect legal 
relations, as stated in Lobley Co Ltd v Tsang Yuk Kiu233. However, there are several 
features of a contract for the sale of land which are special: 

• The contract for the sale of the land must be in writing in compliance 
with the formal requirements of Section 3(1) of the Conveyancing and 
Property Ordinance or be evidenced by sufficient acts of part 
performance, in complying with Section 3(2), which takes the 
agreement outside the terms of Section 3(1) to enable relief in equity to 
be granted to save the transaction. 

As established by Fisher and Greenwood, “[The requirement contained 

in Section 3(1)] largely mirrors the now abolished English rules on the 

requirement of a memorandum in writing if a contract concerning land 

is to be enforceable. Although the subsection talks of an interest in land, 

most disputes, un practice, focus on buildings on land” (Fisher and 
Greenwood, 2011: 152). 

The Conveyancing and Property Ordinance does not specify what 
constitutes an effective note or memorandum, it has been developed 
via common law cases. The main requirements are that the parties, the 
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consideration, the subject-matter and any special terms must be clearly 
identified and that “the party to be charged” or his authorised agent 
must have signed the memorandum, as emphasised in Kwok Chor Shan 

v Empire properties Development Consultants Ltd.234 

• Equitable relief: where the bare essentials of details of parties, 
property, price, and completion date are present together with 
evidence of the intention to effect legal relations, the contract is 
referred to as an “open contract”. There is often some form of writing 
as to these essential details, but not enough to constitute a formal 
contract because of the manner of writing and the inadequacy of terms.  
It is rare to find a contract for the sale and purchase of land which is 
wholly oral: such a contract would be unenforceable at law but not 
void, as established in Kwan Siu Man Joshua v Yaacov Ozer235. If the 
plaintiff can then show his performance of acts sufficient to enable 
him to seek specific performance pursuant to Section 3(2) of the 
Conveyancing and Property Ordinance the absence of formal writing is 
irrelevant. But we must bear in mind that equitable relief is 
discretionary and there is no guarantee that a court will grant the 
remedy sought, nor the alternative relief of damages in equity. 
 

• The vitiating factors, especially those of frustration and repudiation, 
might be interpreted differently when considered in relation to a 
contract for the sale of land than in respect of other types of 
contracts. For example, for centuries the courts refused to allow 
frustration to apply to a land contract because of its duality, so even if 
the contractual element was no longer extant, yet the property interest 
remained, albeit usually defectively accessible to the plaintiff, as we can 
see in Paradine v Jane.236 

 

• Because of the procedure involved in the entry into a land contract in 
Hong Kong –where an estate agent is usually involved in signing a 
purchaser to a binding contract before the purchaser consults a 
solicitor- the document signed will represent a binding and enforceable 
contract for which the formula of “subject to contract” is rarely used, 
despite the fact that the contract is usually referred to as a Provisional 
Agreement (PA). Thus, the purchaser is bound by a contract which 
does not contain any special or conditional terms in his favour long 
before he consults a solicitor.  

                                                           
234 (2003) DCCJ 14764/2000. 

235 [1999] 1 HKLRP 216, [1999] 1 HKC 150. 

236 (1647) Aleyn 26, (1647) 82 ER 897. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

274 

In most cases, the PA will bind the purchaser although the state of 
market may depend on which party is seeking to dispute its existence. 
Consequently, “even if the terms of the formal sale and purchase 

agreement (SPA) are inconsistent with those of the PA, the agreement 

will stand” (Sihombing and Wilkinson, 2014: 858). 

Thus, once we have already seen the most important features of the Contracts 
for Sale of Land, we are now going to proceed to the analysis of several points of these 
contracts, beginning with the study of its Formation: 

 

 5.4.1. - Formation. 

  5.4.1.1. - Hong Kong Conveyancing Practice.  

 Sale and Purchase Agreements in Hong Kong are somewhat different from that 
in other jurisdictions. This is due to the reasons studied in Point 3 of this thesis, which 
were also summarized by the Court of Final Appeal of Hong Kong in China Field Ltd v 

Appeal Tribunal (Building) & Anor237: 

“[81] On the resumption of the exercise of sovereignty by China the Privy Council 

ceased to be the final appellate court of Hong Kong and its place was taken by this 

Court. The jurisdiction to ascertain, declare and develop the common law of Hong Kong 

formerly exercisable by the Privy Council is now exercisable by this Court. It will 

continue to respect and have regard to decisions of the English courts, but it will decline 

to adopt them not only when it considers their reasoning to be unsound or contrary to 

principle or unsuitable for the circumstances of Hong Kong, but also when it considers 

that the law of Hong Kong should be developed on different lines”. 

 Thus, this will allow the courts to further extend “local practice and law”. Some 
issues which are peculiar to Hong Kong regarding Sale and Purchase Agreements are: 

• The particular nature of tenure in Hong Kong, as explained throughout point 4 
and 5 of this thesis, which implies that most of the land is held in leasehold, in 
addition to the fact that much of the land is sold (though the correct word 
should be “leased”) by the Government for the construction of multi-storey 
buildings in which all owners hold their interests as tenants in common with 
the other owners. 

• The fact that the estate agent prepares the Preliminary Agreement which is 
unseen by the vendor’s solicitor, as for example in Tse Ping Shun David & Anor 

v Ho Man Shan Grace & Anor238, where the court encouraged estate agents to 
take care in drafting the PA. 
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• The fact that the estate agent often acts as agent for both parties: Chan Yiu 

Ming v L & D Associates Head Office & Anor239. 

• That in many cases, there is joint, legal representation of the purchaser and 
vendor. 

• The “subject to contract” heading on correspondence from the purchaser’s 
solicitor to the vendor’s solicitor even after the binding Preliminary Agreement 
has been signed. 

• The mode of exchange, and the payment of the balance of the purchase price. 

• The mode of sighting title deed and the DMC. 

• The role of the confirmor, and that of the nominator. 

• Section 29 A of the Stamps Ordinance (Cap 117) whereby stamp duty is payable 
on entry into the contract for the sale of land rather than on the Assignment. 

These are some of the elements that individualise the Hong Kong contract for the 
sale of land (usually referred to as the SPA, the Sale and Purchase Agreement) when 
compared to the same contract existing in other common law jurisdictions. However, 
we must remark that these are not the only special features, but just a selection that 
we have made. 

 

  5.4.1.2.-Various Forms of Contracts.  

 A Sale and Purchase Agreement can use several forms of contracts; we will 
quote and explain below the most important ones: 

(a) Open contracts. The use of open contracts, albeit rare, should be discouraged, 
as any such contract will be discouraged vigorously. It does not mean that open 
contracts are not used in Hong Kong: though their use is rare, they are used. 

All silent, relevant terms will be implied by the court if the agreement of the 
parties is sufficient to be enforced as a contract, as seen in Chong Kai Tai v Lee 

Gee Kee.240 An enforceable agreement will be one containing details of parties, 
property, price, and completion date and evidence of the intention to be 
bound as well as being compliant with Section 3 of the Conveyancing and 
Property Ordinance: for standard terms which the court will incorporate into 
the open contract, we must analyse the terms of Part A of Schedule 2 of the 
Conveyancing and Property Ordinance. If terms are implied then the parties 
must take them as they find them, unless the contract expressly indicates that 
amendments to standard terms are to be made. If there are special terms 
which one party wants to incorporate into the agreement, then that party must 
be sure to indicate this to the other party at the time of contracting. Though 
the court will, in appropriate circumstances, recognise and enforce an open 
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contract, the judgement in the Court of Final Appeal in Ching Kai Tak’s case 
expressed concern with its use in the volatile market in Hong Kong, but the 
intricacies of conveyancing practice may well continue to make such comments 
valid. 

The conclusions would be that an open contract, which has merely parties, 
property, price and evidence of a concluded contract, will not be sufficient to 
constitute a binding contract for the Sale and Purchase Agreement in Hong 
Kong, even though it is possible to imply into such an agreement provision for 
essentiality of time or that the vendor will show a good title, for example. 

(b) The Preliminary Agreement (PA) prepared by an estate agent: it provides the 
framework for the formal Sale and Purchase Agreement which replaces it. The 
court may consider there is no binding agreement due to incompleteness, or 
uncertainty, of the PA, and the parties must start again: Tsing Lung Investment 

Co Ltd v Yu Sai Kin.241 The provisions of the Estate Agents Ordinance (Cap 511) 
are directed at imposing requirements on estate agents which should have the 
by-product of improving the drafting of PAs. 
 

(c)  A formal Sale and Purchase Agreement prepared by the vendor’s solicitor and 
commented upon by the purchaser’s solicitor. 
 

(d) A short-form of a formal Sale and Purchase Agreement in Form 2 of Schedule 
3 to the Conveyancing and Property Ordinance. This contract will incorporate 
the conditions set out in Part A of Schedule 2 to the ordinance, unless the 
parties provide otherwise. 
 

(e) An informal contract which contains sufficient terms to function as a 
memorandum to satisfy section 3(1). 
 

(f) A formal Sale and Purchase Agreement under which the purchaser is buying 
the land from a vendor who is himself a purchaser of the land. Under this 
contract the purchaser is termed the “sub-purchaser” and the vendor is the 
“head-purchaser” with the ultimate vendor being termed the “head vendor”: Ji 
Shan International Investment Ltd v Resources Main Enterprises Ltd & Anor.242 

And 

(g) A formal Sale and Purchase Agreement between vendor and purchaser but 
where the ultimate party taking title is nominee of the purchaser, as seen in 
Harvest Sheen Ltd v Collector of Stamp Duty.243 
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  5.4.1.3.- Good Faith.  

 The concept of “good faith” is “an elusive one” (Sihombing and Wilkinson, 
2014: 899). As stated in Interfoto Picture Library Ltd v Stiletto Visual Programmes,244 it 
is assumed to represent some sort of “equitable” requirement in one’s dealings with 
another but by large it is relevant only in commercial cases. This term is used variously 
but its interpretation is of great difficulty.  

 Once a biding contractual obligation has been effected, there is a contractual 
obligation to act in good faith in the performance of those obligations. Such an 
obligation will not necessarily be tested by reference to the contract, unless the 
contract itself makes express (or even implied) provision for the requirement of good 
faith. 

 The concept of ‘good faith’ is relevant to Land Law (and especially to the Sale 
and purchase Agreements)in two ways: first, it is part of the “bona fide” purchaser 
rule, an equitable interest in land can be defeated by a bona fide (good faith) 
purchaser for value of a legal estate without notice of the earlier equitable interest. 
And, second, section 3(2) of the Land Registration Ordinance provides that a 
transaction that should have been registered but has not been is void as against ‘any 

subsequent bona fide purchaser or mortgagee for valuable consideration’. 

 

 Lord Denning MR of the Court of Appeal, in Midland Bank Trust Co Ltd v 

Green(No 1)245, stated that “bad faith is ‘any dishonest dealing done so as to deprive 

unwary innocents of their rightful dues.” And, when this same case came to the House 
of Lords, Lord Wilberforce said246:  

 “I think it would generally be true to say that the words “in good faith” 

related to the existence of notice. Equity, in other words, required not 

only absence of notice but genuine and honest absence of notice. As the 

law developed this became crystallised in the doctrine of constructive 

notice”. 

Lord Wilberforce went on to say, however, that ‘good faith’ is not only 
concerned with the doctrine of notice: 

‘Equity still retained its interest in and power over the purchaser’s 

conscience.’  
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  5.4.1.4.- Conditional Contracts.  

 The court may determine, sometimes, that the continued existence of a binding 
agreement is conditional on some external event. In other cases, a document in 
substantially similar terms is treated as being not presently binding but capable of 
being made binding on the occurrence of some external event. Though the term 
“conditional” is used in such cases by courts, often also the phrase “subject to” 
appears in the document. 

 The potential contract is sometimes treated as void because the clause is so 
uncertain to make interpretation possible: in the case Lee Parker v Izzet247, the phrase 
“subject to the purchaser obtaining a satisfactory mortgage” was void because it was 
too vague. This condition was classified as a condition precedent so that the 
uncertainty destroyed not only the clause but also any contract. Thus, imprecision in 
the phrase may render any purported agreement void for uncertainty. 

 It is up to the court to construe the nature of a conditional clause or a 
“condition precedent” or a “condition subsequent”. Generally, a “condition 
precedent” means that no contract has come into existence yet, and will not do so 
until the condition precedent has been met. On failure of this event, there is neither 
contract nor any obligation to perform. However, the parties can indicate that they 
intend some other effect to result, despite the form of the condition. 

 A “condition subsequent· usually means there is a contract in existence but that 
the party, having the benefit of the condition, can opt to avoid the contract if the 
circumstance referred to do not eventuate, but in some cases this benefit is given to 
both parties. 

 If we focus specifically on Hong Kong, it is rare to find a Preliminary Agreement 
which provides that the relationship between vendor and purchaser is subject to 
finance or other similar factor; this is despite the fact that the majority of purchasers in 
Hong Kong seek finance to complete the payment of the purchase price.  

 In the past, the phrase “subject to” was used after entry into the PA but before 
entry into the Sale and Purchase Agreement. The solicitor invariably wrote to the 
vendor’s solicitor requesting the formal SPA but heading his letter “subject to 
contract”. The letter usually added “Nothing herein shall bind our client”. In some 
cases, these phrases are seized upon by the vendor’s solicitor as indicating that the PA 
was not binding and enabling the vendor to resale from the transaction and sell to a 
third party under a more lucrative party. 
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 5.4.2.- Vitiating factors. 

 Vitiating factors are “those which affect the existence or enforceability of a 

contract because of some fault or irregularity in the formation of that purported 

contract” (Sihombing and Wilkinson, 2014: 973).  

 In these cases, the inquiry is whether the parties have assented to being bound, 
or have agreed on the terms to which they will be subject. Consensus ad idem is 
relevant in establishing the presence or absence of an agreement. On the other hand, 
where there is no defect in the formation of the contract but in its performance, the 
question is whether or not the faults have resulted in the termination of the contract, 
and what remedies are available. 

 Faults in formation involve vitiating factors of mistake, misrepresentation, 
undue influence, duress and non est factum. Generally these act as defences; and 
some are recognised only by equity (for example, undue influence), other by common 
law (for example, dress and economic duress). 

 In any case, as a thorough study of all these vitiating factors would imply an 
analysis that would bring us away from the purpose of this thesis, we are only going to 
quote and explain the most relevant aspects of these vitiating factors, without doing a 
thorough analysis: 

• Mistake: Once we have established that a mistake has occurred, the main 
question then is in what circumstances will the person, who has entered into 
the contract under the influence of mistake, be relieved from performance of 
the contract, Often the circumstances, where it is suggested that mistake is 
relevant, can be treated as one of misrepresentation in the alternative. 

In general, there are three categories of mistake: common, mutual and 
unilateral mistake. 

Where common mistake occurs, the parties have made the same mistake 
about an essential matter; such mistakes are now usually made only as to the 
ownership of the subject matter (where the purchaser is really the owner: res 

sua) or about the existence of the subject matter (where the subject matter 
never existed or has since perished: res extincta).  

Often questions of common mistake are settled by establishing whether there 
has been a mistake as to the quality where the existence of some quality makes 
the thing without it essentially different from that bargained for. 

Mutual mistake involves “situations where the parties are at cross-purposes so 

that there is no co-incidence of the essential factors of offer and acceptance 

because each party is thinking of something else” (Sihombing and Wilkinson, 
2014: 982). We saw it in China Resources Metals v Ananda Non- Ferrous Metals 
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Ltd248, for example. Therefore, there is no consent to the apparent agreement. 
Mutual mistake leads to a purported agreement where there is a complete 
difference between the subject matter bargained for and that received. 

In unilateral mistake, only one party is mistaken about an essential matter, and 
the other party either knows or is taken to know about the mistake. The usual 
unilateral mistake situation is one where identity is vital; the owner thinks he is 
selling to a particular person but in fact he is selling to a rogue. 

Where there is unconscionability in a mistake, it is possible that it produces a 
type of umbrella relief enabling equity to bypass the complications of mistake, 
and to grant relief on innominate ground of preventing injustice.  

• Misrepresentation: Usually misrepresentation takes place where: 

� There is an untrue statement or representation by the representor. For 
example, in Santaini Ltd v Shum Shuk Fong249, a vendor made a 
statement about a garden area adjacent to the flat being sold. The 
garden land was held on a Government lease, and the purchaser would 
have had to apply to the Government for assignment of that lease. The 
vendor misrepresented the interest the purchaser would receive, and 
there would be no problem in obtaining the assignment. There were 
illegal structures/unauthorised building works on the land. A month 
after completion, the vendor received a notice to remove them. The 
purchaser claimed the vendor had made a false representation 
recklessly as to its truth. As the court did not find that the vendor had 
not had “absolute certainty” of the truth, damages being the difference 
between the purchase price (plus stamp duty) paid and the amount of 
an identical flat were awarded to the purchaser. Had it been necessary 
the case could have been brought under the Misrepresentation 
Ordinance. 

� The statement is about a past event or present happening. The 
statement must be about a matter of fact not a matter of law. 

� Which is made to, and does, induces the representee to enter into the 
contract. This does not have to be the only reason the representee 
contracts, as long as it has been one of the factors which was influential 
in his decision to contract.  

The Misrepresentation Ordinance (Cap 284) (which deals with the same 
subject as the English Misrepresentation Act) provides statutory relief for 
this type of representation, as evidence of misrepresentation, by allowing 
damages in certain cases in addition to or in lieu of rescission.  
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• Undue influence: Where the parties to a contract have an antecedent 
relationship of influence whereby one party is in a superior position to the 
other, then equity presumes that any contract between them has been made 
because the superior has coerced the inferior intro contracting by preventing 
him from exercising his free will. 

As Cotton LJ observed in Allcard v Skinner250:  

“The court interferes, not on the ground that any wrongful act has in fact been 

committed by the done, but on the ground of public policy, and to prevent the 

relations which existed between the parties and the influence arising there 

from being abused”. 

• Duress: Duress acts as a common law defence in a contract action, or as the 
ground for seeking a declaration that a contract is void. It arises where a 
contracting party claims not to be bound by a contract on the ground that he 
has not voluntarily assented to it. The absence of intention was due to the 
violence, or threat of violence, by the other party to the defendant, his spouse, 
his children or his parents. This violence or threat paralysed his will inducing 
him to contract, as seen in Barton v Armstrong251.  

In recent years, courts have extended duress to a new concept, economic 
duress, concept which refers to the situations where there is a payment of 
money made under illegal pressure: Diner’s Club International Ltd v ng Chi 

Sing.252 Economic duress can arise on the entry into a contract wherein it 
results in the application of harsh terms on the inferior party, or more usually 
as a means of obtaining more money for the performance of an existing 
obligation where the threat is that the superior will not perform unless he 
receives more than the contract price. In this case, the threat is not physical 
but is a threat to the continued business or prosperity of the inferior or to his 
economic well-being.  

• Non est factum: Where a party to a contract signs a document containing 
terms of the agreement (or where he signs a document on blank), he is bound 
by that contract regardless of whether he understood the terms, or indeed 
even knew what they were, or could read the language of the document. Of he 
wishes to avoid the contract, he must do so on some vitiating factor such as 
misrepresentation. 

In Hong Kong, the question of the language of the document as the relevant 
factor in determining whether the party is disabled is raised more frequently 
than in England. In Gilman & Co Ltd v Ho So Wah253 , the party suffering from 
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disability could not read English, and had had little formal education, or in 
Cheung Pik Wan & Anor v Tong Sau Ping & Ors,254 where the plaintiff signed a 
document which she thought was to secure the return of her documents of 
title in the future, but which was a power of attorney, she was held not to be 
bound. She was illiterate, and could not speak Cantonese but only the Fu Chow 
dialect. 

 Now that we have explained the vitiating factors, we will proceed to study the 
capacity. 

 5.4.3.- Capacity.  

 The question of capacity is relevant in determining whether or not one party to 
a contract is legally entitled to enter into the contract, or is legally able to form the 
necessary intention to be bound by the agreement. The lack of legal capacity leads to 
one party being said to have a legal disability. However, not all “disabilities” prevent 
the enforcement of an agreement which in all other respects acts as a binding 
contract. The effect of the disability on the agreement may differ in relation to the 
various classes of incapacity.  

 Where the contract is one for the sale of land, which is the case we are 
studying here, most capacity questions arise in the context of the purchaser making 
objections to, or requisitions on, the title of the vendor on the basis of some factor, for 
example, a defective power of attorney; the result is that the purchaser will refer the 
answers to these requisitions to the court under section 12 of the Conveyancing and 
Property Ordinance (Cap 219) by way of a vendor/purchaser summons for a 
declaration as to whether the answers are satisfactory. The remedy given in these 
cases is declaratory non remedial. 

 This situation is also exemplified in the cases in which one party seeks to avoid 
the contract on the basis that a third party influenced one party to the contract, 
contrary to his obligation of trust and confidence, and the superior party in the 
contract took with notice and therefore subject to that influence. Whilst these cases, 
for example Barclays Bank plc v O’Brien255, are not categorised as “capacity” cases per 

se, yet the relationship between the wife contracting with the lender –where the loan 
money is for the benefit of the husband- have echoes of the status of married women 
prior to the Married Women Property’s Act 1882 where the legal status of the wife, in 
respect of property, was not equal to that of the husband. 

 There is no legal requirement, in general, that conveyancing documents be 
attested by a solicitor, but the practice in Hong Kong is for the solicitor to do so. In the 
Law Society Circular 81/85, it is recommended that this practice continue. But, in so 
doing, the solicitor who attests or verifies a document should also satisfy himself as to 
the capacity of the executing party with whom he is associated.  
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 It is also important to remark that Section 22 of the Conveyancing and Property 
Ordinance provides that: 

A party to any instrument shall be presumed, until the contrary is proved, to have full 

legal capacity to execute that instrument, to bind himself in terms of that instrument 

and to dispose of or hold any property or rights assigned under that instrument. 

 On rebuttal of this presumption, the solicitor who attests or verifies a 
document may well be liable for breach of warranty that his attestation or verification 
is presumed to imply where the executing party has no capacity and this is known or 
should be known by the solicitor. 

 Section 22, in general, operates to enable one party dealing with land to rely on 
the presumption by treating the other party as having the capacity to contract. Where 
the party relying on the section has knowledge or notice of the lack of capacity, the 
presumption cannot be relied upon. 

  

 5.4.4. - Contents. 

 The contract for the sale of land can take the form of an open contract, a 
formal document (either as a provisional agreement or a sale and purchase 
agreement), or as a contract evidenced by a note or memorandum: section 3 (1) pf the 
Conveyancing and property Ordinance. We will only analyse briefly the formal 
contract. 

 The formal contract will be the Sale and Purchase Agreement, prepared by the 
vendor’s solicitor, after negotiation with the purchaser’s solicitor, as the full 
agreement replacing the Provisional Agreement prepared by the estate agent.  

 Regarding the most common clauses in the formal contract, we must remark 
that Section 37 of the Conveyancing and Property Ordinance provides that:  

“A deed, agreement or receipt in the appropriate form given in the Third Schedule shall, 

in regard to form and expression, be sufficient”. 

Form 2 of Schedule 3 refers to agreements for the sale of land, and has the following 
clauses: 

(a) The intention to be bound; 
(b) The purchase price; 
(c) The deposit; 
(d) Completion; 
(e) Vacant possession; 
(f) Time; 
(g) Assignment; 
(h) Root of title; 
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(i) Encumbrances 
(j) Incorporation of conditions; and 
(k) Stamp duty. 

Usually, the contract will contain the conditions established in Part A of Schedule 2, 
either in the form therein provided or as modified to suit the particular circumstances. 
These conditions can be incorporated by reference to section 36, which provides:  

“The covenants and conditions mentioned in the Second Schedule, or any of them, may 

be incorporated into any instrument by reference”. 

The conditions referred to in Part A of that Schedule deal with: 

(a) Rents, outgoings and apportionments; 
(b) Insurance; 
(c) Condition of property; 
(d) Easements, rights and liabilities; 
(e) Tenancies; 
(f) Errors, omissions and misstatements; 
(g) Requisitions; 
(h) Documents of title; 
(i) Good title; 
(j) Failure of the purchaser; 
(k) Failure of the vendor; 
(l) Proper assurance; and 
(m) Receipt of money. 

Neither the use of the scheduled conditions, nor of the scheduled form, is 
mandatory. Ideally, the contract should make provision for the following listed below. 
Thus, any amendment to the statutory forms, where used, should be minimal in 
respect of the common conditions that follow: 

(a) Outgoings; 
(b) Insurance; 
(c) Condition of property; 
(d) Title; 
(e) Documents of title; 
(f) Payment of deposit and purchase price; 
(g) Easements and appurtenant rights; 
(h) Requisitions; 
(i) Vendor’s warranties; 
(j) Failure by purchaser; 
(k) Failure by vendor; 
(l) Completion; 
(m) Time of essence, with the date of completion and the time on that day to be 

agreed upon by the solicitors for the parties; 
(n) Fixtures, fittings and chattels; and 
(o) Entry into possession prior to completion. 
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 5.4.5.-Completion. 

 As Sihombing states, “If all appropriate steps have been taken under the 

contract, the vendor will have done what is necessary to put himself in a position to 

make or give good title (…) at, or by the time of, completion; in addition, the purchaser 

will have the available funds representing the balance of the purchase price as adjusted 

by reference to outgoings; in some cases, part of the funds will be provided by a 

mortgage” (Sihombing and Wilkinson, 2014: 1379). 

In Hong Kong, the time of completion must be specified clearly, and, as it is 
usual for time to be of the essence, any delay in the performance of any obligation can 
be treated as a repudiation. Several decisions have stated that, unless completion 
takes place at the exact time and date set out in the contract, the guilty party is in 
breach.  

 It may be too that if a formal completion is to take place in future transactions, 
the parties should work out the framework and details of that completion at the time 
of entry into the contract. This may well involve third parties, such as the vendor’s 
mortgagee and that of the purchaser.  

 In Smart Max Enterprise Ltd v Speedy Way Ltd256 the vendor, in an answer to a 
requisition, provided details of the sealing requirements of the vendor company only 
on the day of completion. There was an apparent problem because the affixing of the 
seal had been attested by only one director. The purchaser refused to complete on 
that day arguing that it had the right to consider the answer which had been delivered 
long after the requisition had been made. The purchaser relied on a term in the SPA 
which provided that the purchaser’s solicitor had seven working days, after delivery of 
the answer to requisitions, to consider the answers. Though the date for completion 
had arrived, the vendor was at fault in not answering timeously, and therefore the 
purchaser was to have seven days to consider the vendor’s response.  

  

 With this sub point we finish the study of the Contracts for Sale of Land; though 
there are several other matters that could be studied thoroughly, like the Remedies of 
the Breach of the Contract or even Assignments, we will not study them due to the 
fact that it would lead us too far away from the goal of our thesis. However, just in 
case some of the readers may be interested in knowing more about the Contracts for 
the Sale of Land in Hong Kong, we recommend them to read and study Chapters 8, 9, 
10, 11, 14 and 15 of Sihombing and Wilkinson (2014), who, in almost 1000 pages, 
explain very thoroughly all the features related to Contracts for Sales of Land in Hong 
Kong. 

                                                           
256 [2011] 3 HKC 29 (CA). 
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We have now finished Chapter 2 of the thesis, which consists of Point 4 and 
Point 5. In this Chapter, we have studied the most relevant aspects of Land Law in 
Hong Kong: as we stated previously, when authors and books talk about Property Law, 
they are referring to Land Law, even if strictly speaking Property Law is a wider 
concept than just Land Law. Thus, on many occasions, we use indistinctly both 
concepts, but we are referring to the same reality:  the area of law which regulates the 
various forms of ownership and tenancy in real property.  

We have not only reviewed the most relevant aspects of Land Law, but we have 
also seen the main features of Conveyancing, being Conveyancing an area inside Land 
Law. However, establishing the boundaries between what is Land Law in general and 
Conveyancing in particular is not easy. Even though Conveyancing may be  defined as 
“the transfer of legal title of property from one person to another, or the granting of 

an encumbrance such as a mortgage or a lien" (Black's Law Dictionary), the truth is 
that several authors even call the whole area of Land Law as a synonym of 
Conveyancing (this is the case of Sihombing and Wilkinson). We have decided to follow 
the more traditional classification and we have distinguished between the more 
general concepts of Land Law and the more particular are of Conveyancing (even so, 
some of our classifications could be easily discussed, as we included Encumbrances –
Mortgages… in point 4 when, actually, they could be perfectly included in this Point 5 
as Mortgages are a basic feature of Conveyancing, but, for practical reasons, we 
decided to include it in Point 4). 

In any case, studying Land Law in Hong Kong is a particularly interesting 
exercise, not only because of the great economic importance of this area in Hong 
Kong, but mainly due to the very specific characteristics of land in Hong Kong: all land 
in Hong Kong presently vests in the State and there is, with the exception of St John's 
Cathedral, no privately owned freehold land in Hong Kong. As at 1 July 1997 the land 
and natural resources within the Hong Kong Special Administrative Region became 
State property and the Government of the Special Administrative region is responsible 
for their management, use and development and for their lease or grant to individuals, 
legal persons or organisations for use or development, according to article 7 of the 
Basic Law. 

 Besides, it was specifically declared that all property, rights and liabilities 
vested in or belonging to the Crown or the Government of Hong Kong immediately 
before 1 July 1997 have been on and from that date, subject to the Basic Law, vested 
in or transferred to the Government of the Hong Kong SAR. 

 Thus, much of the Government's land in Hong Kong has been progressively 
alienated to private individuals or corporations by way of Crown (now Government) 
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leases or Conditions of Sale, Exchange, Grant, Extension or Regrant. But, always, the 
ultimate owner of the land is still the Government of Hong Kong, as the way of 
alienation has been that of a leasehold and not that of a freehold estate. 

 As a consequence of all that, the Government of Hong Kong keeps a great 
control on all land in Hong Kong. This ides has been greatly described by Nissim, who 
in his quote (repeated by us on several occasions due to its clarity) remarked, "Hong 

Kong [has] a unique position of being internationally acclaimed as one of the best, if 

not the very best example of a functioning capitalist economy which ironically is 

founded on what is fundamentally a socialist land tenure system" (Nissim, 2012: 
preface). 

 We must remember that, as Chiu establishes, “Hong Kong is known to be one of 

the most densely populated cities in the world. With an average population density of 

6380 persons/ square kilometre and an average residential space of 13.3 square 

metres per person, Hong Kong is nonetheless among the cities of which the residents 

have the longest life spans. (…) These achievements are attributable to, among other 

things, the way that the urban space is organized and managed” (Chiu, 2006: 1). 

 Nevertheless, these ideas that we have just exposed will not fall into oblivion at 
all: we will have to bear them in mind once we study the next Chapter, Chapter 3, in 
which we are going to study Construction Law and Town Planning in Hong Kong. 
Understanding the particular system of landholding in Hong Kong and how it is 
organized is basic to understand Construction Law and Town Planning; in other words, 
understanding Town Planning in Hong Kong and the Uses of Land and its Changes 
would be completely impossible if we had not studied how land is held in Hong Kong. 

 As Li Pang establishes, "As the original land parcels in urban leaseholds are 

invariably pre-specified by reference to a street block or subdivision plan based on 

government land surveys, the leasehold system described (...) can be regarded as a 

kind of planning by contract or consent.  The elements of planning conducted by the 

government (...) [have] regard to the general character of the street block or 

subdivision" (Li Pang, 1997: 235). 

 In the next Chapter (which consists of two points, Point 6 and 7) we are going 
to study, first of all (Point 6), the legal regulation of Construction Law in Hong Kong, 
focusing on the statutory regulation but also on the cases, as well as the Hong Kong 
Planning Standards and Guidelines (HKPSG), Dispute Management, Construction 
Contracts and Real Estate Development Controls. We would like to thank all the 
support of Professor Edwin Chan of the Hong Kong Polytechnic University (HKPU), 
Lawyer and Architect, who has helped us to understand and gather all the information 
necessary to draft this point. 

 Then, in Point 7, we are going to study Town Planning in Hong Kong, as well as 
the Changes in the Use of Land. We will analyse its legal regulation (though, as a 
traditional common law system, most of the legal regulation of Town Planning in Hong 
Kong is really the Property Law regulation already studied) and we will study several 
related matters: the influence of popular beliefs (such as feng shui) in Town Planning, 
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Public Housing and also the importance in Hong Kong of the technique known as Land 

Reclamation., studying after that the major problems in Hong Kong Urbanism (lack of 
construction land, the property bubble…). 

 Though we will make a legal approach, this Chapter will require us to explain 
some architectural concepts and will also require us to be graphic: even if we could 
have chosen not to be graphic and to be more traditional, we consider that a thesis of 
this kind requires a considerable amount of graphics and photos to helps us 
understand all the implications of Town Planning in Hong Kong. As the famous adage 
says, “A picture is worth a thousand words”. 

 We will study too what the history of Hong Kong’s urban development has to 
teach other cities as they face environmental challenges, social and demographic 
change and the need for new models of dense urbanism, analysing how the high-rise 
intensity of Hong Kong came about; how the forest of towers are in fact vertical culs-

de-sac; and how the city might become truly ‘volumetric’ with mixed activities through 
multiple levels and 3D movement networks incorporating ‘town cubes’ rather than 
town squares. 

 The study of this Chapter will allow us to compare at the end the concepts of 
Urban Barrier (from an economic point of view) in Hong Kong and in Spain, which is 
the main goal of this thesis. 
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6. – Construction Law in Hong Kong. 

 Construction Law is “a branch of law that deals with matters relating to 

building construction, engineering and related fields. Thus, it is an amalgam of contract 

law, commercial law, planning law, employment law and tort” (Black's Law Dictionary). 
It covers a wide range of legal issues including contract, negligence, bonds and 
bonding, guarantees and sureties, liens and other security interests, tendering, 
construction claims, and related consultancy contracts. Therefore, Construction Law 
affects many participants in the construction industry, including financial institutions, 
surveyors, architects, builders, engineers, construction workers, and planners. 

 The term Construction Law should be translated into Spanish as Derecho 

Urbanístico; however, as we may easily see through the definition of Construction Law, 
there are some differences between what is considered Construction Law in the 
common law systems and what is considered Derecho Urbanístico in Spain.  A better 
translation could probably be Derecho de la Construcción. Thus, Construction Law is 
more focused on its Private Aspect and all the contractors duties and rights, while 
Derecho Urbanístico is more focused on its Public aspect and on Spatial Planning. This 
is so because some of the aspects included inside Construction Law would be included 
inside the area of Derecho Civil in Spain, while some of the areas included inside 
Derecho Urbanístico (specially, all those areas related to Planning) are indeed part of 
the area known as Town Planning. This is the area that we will study in Points 7 and 8, 
and which, even if it is very closely related to Construction Law, is not a part inside it. 

 Thus, the drafting of this thesis follows a logical structure: first of all, it was 
necessary to analyse how Property Law works in Hong Kong, as property Law is, 
especially in a common law system, the base of Urban Planning. Secondly, after having 
analyzed Property Law (which we have studied in Points 4 and 5), it becomes 
compulsory to study how Construction Law is regulated in Hong Kong, as studying 
Town Planning would make no sense without having studied before both Property and 
Construction Law. Therefore, at the end, we will finally study Town Planning, which is 
indeed our main point of interest in this thesis. 

 As we have stated previously, the construction industry is a major pillar of the 
overall economy of Hong Kong, and the construction industry is also a major employer 
in Hong Kong, and possesses a vast diversity of personnel, ranging from managers and 
professionals to technical and administrative staff and site labour. At its peak in 1998, 
the number of persons in the construction industry was 309.500. In recent years, 
some 6 to 9 per cent of the local workforce is engaged in the construction 
industry.257 Besides, the same source also tells us that, in percentage terms, the share 
of contribution made by the construction industry to the overall GDP has been in the 
stable range of 5 to 6 per cent every year. 

                                                           
257 See statistics from the Hong Kong Census and Statistics Department: 

<Http://www.censtatd.gov.hk/m/o.jsp> 
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 In order to highlight the importance of the construction industry in Hong Kong, 
we attach below a figure showing us the construction expenditure from 2003 until 
2012. As we can see, the public sector spent almost as much as the private sector, 
which shows us once again how important are all the public construction projects in 
Hong Kong. 

 

FIGURE NUMBER 46: Construction Expenditure in the past 10 years in Hong Kong. Source: Construction 
Industry Council of Hong Kong (2015). 

 

Generally speaking, in Hong Kong, construction activities can be broadly divided 
into three main areas, that is, public housing projects, other public sector works 
commissioned by the HKSAR government and quasi-government bodies such as the 
Mass Transit Railway Corporation (MTR) and private sector development projects. 

 However, the Hong Kong construction industry is not without its inherent 
problems. Even if we will analyse these problems throughout this point and the next 
ones, it is important to remark now the conclusions of the Report of the Construction 
Industry Review Committee of 2001258, titles “Construct for Excellence”, which 

                                                           
258 Report of the Construction Industry Review Committee (CIRC) of Hong Kong (2001): 
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provided a concise summary of the problems facing the Hong Kong construction 
industry, as follows: 

“There are, however, a number of shortcomings in the industry’s 

operations and in the quality of its products. Local construction activities 

are labour-intensive, dangerous and polluting. Built products are seldom 

defect-free. Construction costs are comparatively high. The industry is 

very fragmented and is beset with an adversarial culture. Many industry 

participants adopt a short-term view on business development, with 

little interest in enhancing their long-term competitiveness. There is a 

tendency to award contracts to the lowest bidders and delivery 

programmes are often unrealistically compressed. Accountability is 

undermined by the prevalence of non-value adding multi-layered 

subcontracting and lax supervision. An inadequately trained workforce 

also impairs the industry’s ability to adopt new technologies and to cope 

with new challenges.” 

 Construction activities, to the general public, come with both poor safety and 
pollution to the environment. From time to time, serious site accidents are in the 
headlines or frustrating images of the dame that construction work has caused to a 
neighbouring landscape or stream hit the television screens: highly labour-intensive 
construction methods that have been employed for decades are still being widely used 
without much updating, and so on. 

 Even if the laws governing construction projects are the same laws that apply in 
other spectrums of substantive matters, it has certain unique characteristics. Thus, for 
instance, construction work is highly technical in its nature. Furthermore, 
construction projects often last longer than the other one-off commercial 
transactions. Indeed, a construction project usually lasts for years, and uncertainty and 
changes arise during its lifespan. This results in a continuing relationship among those 
involved, which is subject to external influence. More importantly, the respective 
rights and obligations of those involved in a construction project are governed by a 
contractual web formed by a series of separate and, often, independent, contracts, 
each involving different parties and having dissimilar content. 

 As construction is a field requiring the practical application of technology, there 
are certain features of construction work that call for a different mind-set from that 
which outsiders might consider common. 

Firstly, in many instances, there is not one right solution to an engineering 
problem. The choice among different options is affected by both tangible factors, such 
as costs and time, and intangible factors, such as aesthetical matters and 
environmental concerns. From time to time, it is necessary to resort to professional 
judgment in the decision-making process. Secondly, those involved in the construction 
industry are satisfied with simplification or approximation in applying theories to 
                                                                                                                                                                          

<https://www.devb.gov.hk/en/publications_and_press_releases/studies_and_reports/report_of_the_c

onstruction_industry_review_committee/index.html> 
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practice. For example, the concept of ‘factor of safety’ is widely adopted in various 
aspects of engineering design, and empirical formulae derived from experiments and 
physical or computer modelling is also commonly used in the design process for large-
scale construction. Thirdly, as said by Lord Wright in Liesbosch, Dredger v SS Edison259 

and referred to with approval by Lord Denning in SCM (United Kingdom) Ltd v WJ 

Whittall & Son Ltd260: 

“[I]n the varied web of human affairs the law must abstract some 

consequences as relevant not perhaps on the grounds of pure logic, but 

simply for practical reasons”. 

Likewise, in approaching problems, construction people are all too familiar with 
practical reasons, and the use of pure logical induction and deduction in the analysis of 
a state of affairs in the construction setting may not be sufficient or meaningful. 

 Back in the 1990s, the Hong Kong Government commissioned a consultant 
study to look at issues arising from its form of the standard conditions of contract. In 
the private sectors, discussion for the renewal of the now popular version of the 
standard form of contract for use in building works had also been ongoing. In 2000, a 
government committee, the Construction Industry Review Committee (CIRC) (whose 
report we quoted in the previous pages), was also set up to look for ways to modernise 
the Hong Kong construction industry and improve on procurement, quality and safety. 
The 2001 report of the committee, entitled “Construct for Excellence”, has now 
become a roadmap for the reform of the construction industry in Hong Kong. The CIRC 
has submitted 109 recommendations that are, apart from raising the level of quality 
and cost-effectiveness, designed to inculcate a new culture of excellence and to inject 
impetus for change. 

 Based on these recommendations, the Provisional Construction Industry 
Coordination Board (PCICB) was established on 28 September 2001 to spearhead 
industry reforms and to propagate a new culture of change. The Hong Kong 
Construction Industry Council was established on 1 February 2007 to take over the 
work of PCICB. Committees on construction site safety, procurement, environment 
and technology, subcontracting and manpower training and development have been 
set up to implement improvement measures. The progress on the implementation of 
the recommendations is subject to periodic review and is published on the internet261. 

 Among these changes, there are two areas in particular that should be 
highlighted. First, the call for good contracting practices in construction contracts is 
on the rise. The use of partnering in Hong Kong projects has been growing, and 
guidelines for good practice in contracting are being promoted. An example of this is 

                                                           
259 [1933] AC 449. 

260 [1971] 1 QB 337. 

261 Hong Kong Construction Industry Council:  

< http://www.hkcic.org/eng/main.aspx> 
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the Guidelines of Subcontracting Practice of the then Provisional Construction 
Industry Coordination Board262. Second, the approach to dispute resolution 
nowadays is to have the disputes dealt with as they arise, during the execution of the 
construction work, rather than leaving them to be resolved after the completion of the 
work. Dispute resolution mechanisms, such as mediation, adjudication and dispute 
resolution advisers, are being promoted. Indeed, similar promotion of alternative 
dispute resolution mechanisms, particularly mediation, is also supported in the Civil 
Justice Reform. 

  

 Regarding the structure of this point, even if our main source has been the 
useful book by Cheng and Soo (2013), we have also used all the papers provided by the 
Society of Construction Law of Hong Kong (SCLHK)263. As the author of this thesis is 
full member of the SCLHK, it has been possible for him to have access to those papers 
as well to the many conferences and events that they organize. This access has proved 
essential: even if a textbook like the one by Cheng and Soo proves to be useful from a 
theoretical approach of the subject, it is undeniable that all the papers by the SCLHK 
have provided us with the practical approach that a point like this one requires. 

 

6.1.- Legal regulation. 

 As it happens with the rest of areas of Hong Kong law, the origins of Hong Kong 
Construction Law are in English law, but it has evolved, containing unique aspects 
derived from Hong Kong court decisions and local legislation. Even so, the similarity 
between the Construction Law studied in Hong Kong and the one studied in England 
is still very big: in fact, apart from the book quoted before (Cheng and Soo), there do 

                                                           
262 There were also the Guidelines on Standard Form of Domestic Subcontracts for Basic Trades 

published in May 2005. The Construction Industry Council also published the Guidelines on Partnering in 

August 2010 and the Guidelines on Dispute Resolution in September 2010. 

263 Society of Construction Law Hong Kong: 

< http://www.scl.hk/> 

The Society of Construction Law of Hong Kong (SCLHK) hold meetings, lectures, social events, publishes 

papers, supports educational bodies (in particular by sponsoring an annual prize for outstanding 

performance in the HKU Postgraduate Diploma in Construction Law and Arbitration) and generally 

promotes interest in Construction Law. 

Even if it was formed in Hong Kong in March 2000, its sister body in the UK was already formed in 1983; 

the administrative office and secretariat are located at the Hong Kong International Arbitration Centre 

(Two Exchange Square, Connaught Place, Central HK). It is formed by about 250 members (all interested 

and professionally involved in Construction Law), being the author of this thesis one of the 250 

members. 
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not exist many textbooks on Construction Law in Hong Kong. The reason is simple: 
being the English law in this area so similar to the Hong Kong law, most students, 
scholars and practitioners use English books (which are generally more thorough), 
adapting them by themselves to the local Hong Kong cases and legislation. 

 This is the list of the main regulation related to Construction Law (as we will 
see, some of this legislation is related to some aspects already analyzed of Property 
Law as well):264 

• Buildings Ordinance (Cap. 123): 
o Building (Administration) Regulations 
o Building (Construction) Regulations 
o Building (Demolition Works) Regulations 
o Building (Planning) Regulations 
o Building (Private Streets and Access Roads) Regulations 
o Building (Refuse Storage and Material Recovery Chambers and Refuse 

Chutes) Regulations 
o Building (Standards of Sanitary Fitments, Plumbing, Drainage Works and 

Latrines) Regulations 
o Building (Ventilating Systems) Regulations 
o Building (Oil Storage Installations) Regulations 
o Building (Energy Efficiency) Regulation 
o Building (Appeal) Regulation 

• Landlord and Tenant (Consolidation) Ordinance (Cap.7) 
• Lands Tribunal Ordinance (Cap.17) 
• Land (Miscellaneous Provisions) Ordinance (Cap.28) 
• Government Leases Ordinance (Cap.40) 
• Gas Safety Ordinance (Cap.51) 
• Antiquities and Monuments Ordinance (Cap.53) 
• Factories and Industrial Undertakings Ordinance (Cap.59) 
• Fire Services Ordinance (Cap.95) 
• Waterworks Ordinance (Cap.102) 
• Buildings Ordinance (Application to the New Territories) Ordinance (Cap.121) 
• Lands Resumption Ordinance (Cap.124) 
• Government Rights (Re-entry and Vesting Remedies) Ordinance (Cap.126) 
• Land Registration Ordinance (Cap.128) 
• Land Acquisition (Possessory Title) Ordinance (Cap.130) 
• Town Planning Ordinance (Cap.131) 
• Public Health and Municipal Services Ordinance (Cap.132) 
• New Territories (Renewable Government Leases) Ordinance (Cap.152) 
• Places of Public Entertainment Ordinance (Cap.172) 

                                                           
264 This list has been extracted from the HK Buildings Department: 

< http://www.bd.gov.hk/english/documents/code/bmg/app03.pdf> 
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• Mass Transit Railway (Land Resumption and Related Provisions) Ordinance 
(Cap.276) 

• Education Ordinance (Cap.279) 
• Dangerous Goods Ordinance (Cap.295) 
• Hong Kong Airport (Control of Obstructions) Ordinance (Cap.301) 
• Air Pollution Control Ordinance (Cap.311) 
• Industrial Training (Construction Industry) Ordinance (Cap.317) 
• Lifts and Escalators (Safety) Ordinance (Cap.327) 
• Demolished Buildings (Re-development of Sites) Ordinance (Cap.337) 
• Building Management Ordinance (Cap.344) 
• Hotel and Guesthouse Accommodation Ordinance (Cap.349) 
• Waste Disposal Ordinance (Cap.354) 
• Water Pollution Control Ordinance (Cap.358) 
• Pneumoconiosis (Compensation) Ordinance (Cap.360) 
• Roads (Works, Use and Compensation) Ordinance (Cap.370) 
• Road Traffic Ordinance (Cap.374) 
• Clubs (Safety of Premises) Ordinance (Cap. 376) 
• Noise Control Ordinance (Cap.400) 
• Electricity Ordinance (Cap. 406) 
• Architects Registration Ordinance (Cap.408) 
• Engineers Registration Ordinance (Cap.409) 
• Surveyors Registration Ordinance (Cap.417) 
• Sewage Tunnels (Statutory Easements) Ordinance (Cap.438) 
• Bedspace Apartments Ordinance (Cap.447) 
• Residential Care Homes (Elderly Persons) Ordinance (Cap.459) 
• Builders' Lifts and Tower Working Platforms (Safety) Ordinance (Cap.470) 
• Disability Discrimination Ordinance (Cap.487) 
• Fire Safety (Commercial Premises) Ordinance (Cap.502) 

 

Besides, Standard Forms of construction contracts are often used in Hong 
Kong265 , including: 

• Government of Hong Kong Special Administrative Region General Conditions of 
Contract for Building Works, 1999 Edition ('HK99'); 

• Government of Hong Kong Special Administrative Region General Conditions of 
Contract for Civil Engineering Works, 1999 Edition ('HK99'); 

• RICS 1986 Form; 

• RICS (HK Branch), HKIA and The Society of Builders Standard Form of Building 
Contract for use in the HKSAR, 1999 Edition ('SF99');  

                                                           
265 We will analyse them all in this Point 6. 
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• HKIA, HKIS, HKICM Standard Form of Building Contract for use in the HKSAR, 
2005 Edition ('SFBC2005'); and 

• NEC3 Engineering and Construction Contract, 2005 Edition ('NEC3'). 
 

Significant players in the Hong Kong construction industry often have their own in-
house form, eg Mass Transit Railway Corporation (MTRC) and Hong Kong Airport 
Authority. These contracts often are based on the HK Government's Standard Forms 
and so too have their base in old UK ICE Forms. 

 

6.2.-Parties Involved in the Construction Industry. 

 6.2.1.-Overview. 

 As we stated before, the construction industry is an industry of a huge 
importance in Hong Kong. According to the data provided by the Hong Kong Trade and 
Development Council (HKTDC)266, 

• Hong Kong companies have earned a reputation over the years in rapid 
construction of quality high-rise apartment blocks and office towers. The 
adoption of specialised construction techniques, such as reclamation and 
design-and-build methods, has made Hong Kong a regional leader. 

• Hong Kong’s construction industry performed well in 2014, with the gross value 
of construction work performed by main contractors increasing by 13% YoY to 
HK$199.7 billion (25.6 billion). In Q2 2015, gross value went up by 15% to 
HK$55.2 billion (US$7.1 billion). 

• Most of the export markets for Hong Kong’s building and construction services 
are in Asia, with the Chinese mainland being a major one. Major services 
exports include project management, contracting and engineering consulting. 

• The ten mega infrastructure projects, first announced in 2007, are being rolled 
out in phases as scheduled, boosting Hong Kong’s construction market. 

                                                           
266 Source:  

 Hong Kong Trade and Development Council (HKTDC) 

<http://hong-kong-economy-research.hktdc.com/business-news/article/Hong-Kong-Industry-

Profiles/Building-and-Construction-Industry-in-Hong-Kong/hkip/en/1/1X000000/1X003UNV.htm> 
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• China is expected to announce the 13th Five-Year-Plan in early 2016, which will 
be closely watched for any policy intention to further increase infrastructure 
investment. 

The next figures give us a quick idea of how important this industry is in Hong Kong: 

 

FIGURE NUMBER 47: Major indicators of the building and civil engineering industries. Source: HKTDC 
(2015). 

 

 

 

FIGURE NUMBER 48: Industry Data. Source: HKTDC (2015). 

The overall gross value of construction work, once again according to the 
HKTDC, performed by main contractors in Hong Kong has been rising since 2009. A 
strong YoY growth of 37.8% in the value of private sector sites and 23.9% in the value 
of public sector sites drove up the construction activity by 14.5% to HK$55.2 billion in 
the second quarter of 2015. 

 
Also according to the HKTDC: 
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"The recent rise in public expenditure on infrastructure has been driven 
mainly by transportation projects, including the Hong Kong-Zhuhai-Macau 
Bridge267, Guangzhou-Shenzhen-Hong Kong Express Rail Link, the expansion of 
railway networks such as the West Island Line and the Shatin to Central Link, as 
well as new highways such as Tuen Mun-Chek Lap Kok Link and Island Eastern 
Corridor Link. To expand land supply and enhance infrastructure, the 
government is planning for new town extensions and new development areas, 
such as North East New Territories New Development Areas, Hung Shui Kiu 
New Development Area, Tung Chung New Town Development Extension and 
the airport's North Commercial District. These works include land formation, 
road construction and laying of water mains. As the infrastructure projects are 
being rolled out, the demand for construction services in Hong Kong, 
particularly demand from the public sector will remain high." 
 
As we will see throughout this point, Hong Kong's construction industry is 

characterised by a small number of large local contractors, a high level of 
subcontracting, presence of a large number of overseas contractors, with a 
substantial proportion of companies being both developers and contractors.  

 
Most of Hong Kong's construction companies are small in size and those with 

less than HK$10 million (US$1.3 million) in annual gross value of construction work 
account for as high as 96% of the construction industry. The majority of the small ones 
act as subcontractors to the large companies, which tend to be main contractors. 
There are quite a number of big construction companies capable of handling projects 
requiring sophisticated technology and strong financial background and are expanding 
their business across the region.  

 
As Cheng and Soo state, “the construction industry is a complex organisation 

centred on building contractors who are responsible for carrying out the building work. 

It is notable for its mix of large and small firms involved in several different market 

areas: new construction work, alterations, repair and demolition of buildings and civil 

engineering works. The industry also encompasses the on-site assembly and 

installation of prefabricated integral parts of buildings or works, as well as the 

installation of fixtures and fittings.” (Cheng and Soo, 2013: 16). 
 
 
We must also state that one of the targets of the Hong Kong government is to 

promote economic growth through infrastructural development; we must not forget 

                                                           
267 The Hong Kong-Zhuhai-Macau Bridge is a huge work of engineering; the proposed Hong Kong – 

Zhuhai – Macao Bridge (HZMB), being situated at the waters of Lingdingyang of Pearl River Estuary, is a 

large sea crossing linking the Hong Kong Special Administrative Region (HKSAR), Zhuhai City of 

Guangdong Province and Macao Special Administrative Region. It consists of a Main Bridge in Mainland 

waters together with the boundary crossing facilities and link roads within the three places. The 

functions of the Bridge are to meet the demand of passenger and freight land transport among Hong 

Kong, the Mainland (particularly the region of Pearl River West) and Macao, to establish a new land 

transport link between the east and west banks of the Pearl River, and to enhance the economic and 

sustainable development of the three places. 
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that, as we stated before, in Hong Kong an important amount of construction activities 
are carried out by government or quasi-government bodies (such as the MTR). In the 
same way as Housing and Urban Planning, being the land vested in the government, 
depend on the government’s will, most of the developments in the construction 
industry depend on the government as well. 
 

 To achieve the objective of promoting economic growth through 
infrastructural development, the Hong Kong government has been increasing its 
infrastructure investment over the past few years. Some of the mega infrastructure 
projects announced in the Policy Address in 2007 have had their details published and 
tenders released, thereby driving up local construction activities. Below is a summary 
of the ten infrastructure projects:  
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 FIGURE NUMBER 49: 10 mega infrastructure projects. Source: HKTDC (2016). 
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 6.2.2.-Project Initiators. 

• Employer:  The level of new orders for construction work is dependent on the state 
of the economy and on the choices available to the clients both in the public and 
private sectors. The employer is “the organisation or person who commissions the 

construction project and who pays the cost of the work” (Cheng and Soo, 2013:16). 

The construction process is always initiated by the employer’s recognition of a 
need or an opportunity for construction. The employer then contracts with design 
professionals to transform the general concept ultimately into a complete set of 
plans and specifications for the entire project. It sometimes happens that the 
employer is uncertain of his requirements and the architect or engineer helps in 
formulating them. 

In building contracts, the employer usually enters into a contract with an architect 
to plan and design a project to satisfy the employer’s particular needs, in 
coordination with other professionals like engineers and surveyors. The employer 
participates during the design period to set criteria for design, cost and time limits 
for completion and to provide decision-making inputs to the architect. 

• Project Manager: According to the definitions provided by the Association for 
Project Management (APM)268, “project management is the application of 

processes, methods, knowledge, skills and experience to achieve the project 

objectives”. A project is a unique endeavour undertaken to achieve planned 
objectives, which could be defined in terms of outputs, outcomes or benefits. A 
project is usually deemed to be a success if it achieves the objectives according to 
their acceptance criteria, within an agreed timescale and budget, as we can see in 
the next figure: 

 

FIGURE NUMBER 50: The three keys of Project Management. Source: Association for Project 
Management (2015). 

                                                           
268 Association for Project Management (APM): 

< https://www.apm.org.uk/WhatIsPM> 
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 Still according to the APM, the core components of project management are: 

• defining the reason why a project is necessary; 

• capturing project requirements, specifying quality of the deliverables, 
estimating resources and timescales; 

• preparing a business case to justify the investment; 

• securing corporate agreement and funding; 

• developing and implementing a management plan for the project; 

• leading and motivating the project delivery team; 

• managing the risks, issues and changes on the project; 

• monitoring progress against plan; 

• managing the project budget; 

• maintaining communications with stakeholders and the project organisation; 

• provider management; 

• closing the project in a controlled fashion when appropriate. 

A Project Manager, thus, is the person who is in charge of the Project Management. 
Typical activities of the project manager include initiation of the project, project 
scheduling, project start-up, project control, contractual strategies and financial 
planning. From the initiation of the project, the project manager acts as the key 
catalyst to simulate effective communication and coordination between design, 
procurement and construction activities to ensure that the project is completed within 
budget, on schedule and meets the technical and construction quality objectives. 

As Loosemore states, “The discipline of project management provides the necessary 

processes, techniques and tools for accomplishing successful project outcomes. 

Construction projects, particularly those of a complex nature, have benefited from the 

concept of project management through improved time and cost performance. Project 

management applies to many different kinds of projects, [but we focus on Construction 

Project Management]” (Loosemore, 2003:3). 

 

 6.2.3.-Consultants. 

• Project design professionals: The project design team has responsibility for 
contract interpretation, certifications of the contractor’s applications for payment, 
inspection, contract compliance and acceptance of the work.  
 

• The Authorised Person: In relation to construction works, the HKSAR Government 
delegates part of the government’s building control functions to statutorily 
recognised persons, where a professional licensing system involving registration of 
an experienced building professional called the “Authorised Person”269 (AP) is 

                                                           
269 S3 (1) and (2) of the Buildings Ordinance (Cap 123). 
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implemented. The AP can be an architect, a structural engineer or a building 
surveyor270. These building professionals have to pass a professional interview 
before they can practice as APs.271 

 

Under the Building Ordinance (Cap 123), property developers who want to carry 
out property development have to appoint an AP to submit their building 
proposals to the Building Authority for approval. The appointed AP shall supervise 
the carrying out of the building works, notify the Building Authority of any 
contravention of the regulations that would result from the carrying out of any 
work shown in any approved plan and comply with the provisions of the 
Ordinance. Upon completion of the building works, the AP has to endorse 
compliance with the Ordinance on a certificate prepared by the registered 
contractor to apply for an occupation permit. 
 

• Architect:  The architect is often regarded as the leader and coordinator of the 
building project272 and is concerned with a diversity of matters for which support 
from the other members of the design team is needed. The architect receives the 
commission to design, supervises the erection of the building and is empowered by 
the employer to issue additional work and variations to work. It is the architect’s 
responsibility to ensure that all the design decisions fit together to describe a 
building that is visually satisfying and works properly273. The task is made 
particularly onerous by the close interaction of the work of architects, structural 
engineers, building services engineers and other team members. 
 
Salama points out that “During the past thirty years, the architectural profession 

has undergone significant change in response to the change in the environmental 

needs of society resulting from population growth, increased urbanization, and 

advanced technology” (Salama, 1995:17). 
 

• Structural engineer/building services engineer: Usually, there will be several 
consultant engineers employed on the same building project, each specialising in 
their own particular fields, who are coordinated by the architect. Although the 
architect is responsible for the overall performance and appearance of the 
building, it is the structural engineer who ensures that it forms a safe and efficient 
structure. The structural stability of buildings is essential for them to function 
properly.  
 
The structural engineer receives the proposed design drawings of the building 
project from the architect. He must then work with the architect’s conceptual 

                                                           
270 The register of “authorised persons” is actually separated into three lists. Disciplinary proceedings 

are provided for in s 7 of the Buildings Ordinance (Cap 123). The Buildings Ordinance also provides, for 
example, for a “registered structural engineer”, with likewise disciplinary procedures. 
271 Registration is regulated by s 3(5) to (13) of the Buildings Ordinance (Cap 123). 
272 See R v Architects’ Registration Tribunal, Ex parte Jaggar [1945] 2 All ER 131. In engineering projects, 

this function may instead be discharged by a civil engineer. 
273 Section 4 of the Buildings Ordinance (Cap 123). 
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designs and ensure that the overall size and shape of the building and the choice of 
materials and the way these materials are joined together can withstand the 
expected forces. These forces include wind pressure, movements due to changes in 
temperature, the weight of the building itself and, most unpredictable of all, the 
loads imposed by the users and all the furniture, equipment and other effects they 
may bring with them. The structural engineer must design a structure that 
accommodates all these forces and fits in with the architect’s overall concept. 
Structural engineers may also be asked to prepare a preliminary programme, 
method statements, temporary work designs and site-layout drawings. 
 
Likewise, building services engineers are brought in to handle the electrical and 
mechanical works, such as lift systems, fi re services installations, water pumps, 
etc. 

 

• Quantity surveyor:  In Taylor v Hall274, Morris J described, a surveyor as a person 

“…whose business consists in taking out in detail the measurements and 

quantities from plans prepared by an architect for the purpose of 

enabling builders to calculate the amounts for which they would execute 

the plans.”  

 

Once the scheme design is recommended to the client, the quantity surveyor 
produces a cost plan, which describes how the client’s construction budget will be 
spent.  
 
In construction projects in Hong Kong, quantity surveyors are commonly engaged 
to discharge some of the functions, traditionally carried out by engineers and 
architects, such as the preparation of estimates and bills of quantities and the 
valuation of work done for interim and final payments, etc. The next stage is for 
the quantity surveyor to produce bills of quantities. This is a very detailed 
measurement of all the items of work needed to produce the building as designed 
by the architect and engineers. The result is essentially a quantified specification, 
which together with the working drawings, defines exactly what is to be built. 
 
The contract is essentially an agreement to build all the work described in the bills 
of quantities for the contract fee, under the supervision of the architect. When the 
work is complete, the architect issues a certificate and the quantity surveyor values 
the work each month. 
 

• Clerk of works: The clerk of works is appointed by and acts as inspector on behalf 
of the employer to provide constant supervision in order to ensure that the quality 
of materials and workmanship complies with the contract requirements, but the 
duties associated with this position – detailed day-to-day inspection and issuing 
verbal instructions – are carried out only under the directions of the architect, who 
consequently confirms them in writing in the form of the architect’s instructions. 

                                                           
274 (1870) IR 4 CL 467. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

307 

The clerk of works is also responsible for reporting any variations from the plans 
and specifications or other contract documents. 

 

 6.2.4.-Buildings Department. 

The Buildings Department of Hong Kong275 aims to promote building safety, set 
and enforce safety, health and environmental standards for private buildings, and 
improve the quality of building development. 

The Hong Kong Buildings Department was established on 1 August 1993. Before 
then, it was part of the Buildings and Lands Department known as the Buildings 
Ordinance Office. The Director of Buildings is the Building Authority, charged with 
responsibility for administering and enforcing the Building Ordinance to ensure 
compliance with statutory standards of safety, health and environment in private 
buildings and building works. 

In new buildings, the Buildings Department works in partnership with the 
building professionals in the plan approval and construction process and carry out 
audit checks to ensure compliance with building standards. They provide incentives to 
promote the construction of environmentally friendly and sustainable buildings. 

 
For existing buildings, the Buildings Department takes rigorous enforcement 

action against dangerous and newly erected unauthorised building works, dangerous 
buildings and slopes, defective drains and signboards. They promote timely 
maintenance of buildings through the implementation of Mandatory Building 
Inspection Scheme and Mandatory Window Inspection Scheme.  

 
The Department also conducts regular review of our regulations and standards 

to keep the building control system commensurate with the advancement in 
technology as well as the practice and needs of the industry and public aspiration, a 
system in harmony with the society. 

 
Thus, we could affirm that the Buildings Department has a double function: 

statutory control of construction works and administration of the Building 
Ordinance.  

 The next figure shows us the complex administrative structure of the Buildings 
Department: 

 

 

                                                           
275 Buildings Department of Hong Kong: 

< http://www.bd.gov.hk/english/organisation/index.html> 
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FIGURE NUMBER 51: Organisation of the Buildings Department. Source: Buildings Department of Hong 
Kong (2015). 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

309 

 6.2.5.-Contractors. 

 Independent construction contractors in Hong Kong originated when the British 
arrived in 1841. Before then, the only buildings were the walled villages mainly located 
in what is now the New Territories.  As Walker remarks, “from such humble beginnings 

emerged today’s spectacular city of Hong Kong with its impressive skyline and 

staggering infrastructure” (Walker, 1995:1). 

 In Hong Kong, developers are free to choose any contractor to carry out 
construction works for their projects. The primary statutory requirement for the 
contractors in the private sector is that they must have been registered in the 
appropriate categories of registered contractors under the Building Ordinance (SS 8A 
to 8F of the Building Ordinance –Cap 123-). 

 For the contractors working on public works, such as public housing, 
government and infrastructure works, they are controlled through administrative rules 
promulgated by the relevant government departments. For example, the 
Development Bureau maintains an approved list of contractors as suitable candidates 
for tendering public sector works. They are classified as Group A, B or C contractors 
according to their capacity to take on certain sizes of projects. 

 In order to enhance the transparency, the Development Bureau of the 
Government of Hong Kong publishes a list of approved contractors for public works. 
This list is updated every month, and can be checked in the following link.276 The list 
may include contractors who now are suspended from tendering for public works 
contracts. Besides, contractors in the list, unless suspended, may tender for public 
works contracts only in the works categories and groups for which they are approved. 

 As Cheng and Soo establish, “under a traditional contractual agreement, after 

selection of a qualified construction contractor, the employer enters into a contract 

directly with the main contractor, who will then be responsible directly to the 

employer’s designated representative for building the project, in accordance with the 

plans, specifications and the local laws” (Cheng and Soo, 2013: 21). 

As we stated previously, Hong Kong's construction industry is characterised by a 
small number of large local contractors, a high level of subcontracting, presence of a 
large number of overseas contractors, with a substantial proportion of companies 
being both developers and contractors.  Some of the local leading big contractor 
companies are Gammon Construction, Yau Lee, Hsin Chong and Hip Hind Construction 
Co Ltd.  

 

                                                           
276 List of approved contractors for public Works, 

Development Bureau of the Government of Hong Kong: 

<http://www.devb.gov.hk/Contractor.aspx?section=80&lang=1> 
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Contractors may be divided into several categories that we will analyse now: 

• Main contractor/domestic contractor/nominated subcontractor: The main 
contractor is responsible for all operations on the site and coordinating other 
contractors involved in the construction for the satisfactory and timely completion 
of the work, whether or not subcontractors have been engaged to accomplish any 
portion of it. Such subcontracts are agreements between the main contractor and 
the subcontractors only, and involve no contractual relationship between any 
subcontractor and the employer. For this reason, it is imperative that a subcontract 
is entered into between the main contractor and the subcontractor to safeguard 
the interests of the main contractor. Successful project performance depends on 
the legal and business relationship between the main contractor, the 
subcontractors and the suppliers. As noted above, there are several circumstances 
under which an employer would wish to nominate a subcontractor (nominated 
subcontractor) with whom the main contractor must enter into a contract, 
typically in relation to building services work. 

With the growing variety of contractual arrangements now in use in the 
construction industry in Hong Kong, other types of contractors are also seen in 
operation. 

• Management contractor: The management contractor is appointed to work with 
the professional team, to contribute his construction expertise to the design and 
later to manage the specialist package or work contractors. A management 
contractor is responsible for the smooth running of the work on site so that the 
construction can be finished within time and cost allowances. 
 

• Design-build contractor: The design-build concept is can be used when a single 
firm has the in-house staff and expertise to perform all planning, design and 
construction tasks. This concept has the advantage that differences or disputes 
between the design team and the construction force are matters internal to a 
single company. This eliminates disputes between design and contractor. 

Employing a design-build contractor also has the advantage that design and 
construction can be done concurrently. That means that work can be started in the 
field before a complete design is available. This allows for phased construction and 
a compression of the schedule since design must not be totally complete prior to 
commencement of construction. Another advantage is the availability of 
construction technology input through constructability reviews early in the design 
phase. These can substantially reduce project construction cost by incorporating 
suggested construction improvements as the design phase develops. 
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 Thus, now that we finish this point 6.2, it becomes mandatory to add the next 
figure, which is indeed a link between 6.2 and 6.3: it shows us which are the parts 
involved in the Construction Industry, but, at the same time, it shows us the 
traditional form of a construction contract (regarding the parts that form part of it). In 
6.3, we are going to begin the analysis of Construction Contracts. 

 

 

FIGURE NUMBER 52: Traditional form of Contract. Source: Christopher To (2013). 

 

6.3.-Principles of Contract. 

A Construction Contract could be defined as "an agreement, oral or written, 

executed between Owners and Contractors for construction and/or maintenance work 

done for compensation" (Phillips, 1999:3). Another definition of it could be "any 

contract where one person [this includes a corporation] agrees for valuable 

consideration to carry out construction works, which may include building or 

engineering works, for another" (Loots and Charrett, 2009:23). 

In any case, both definitions are quite similar. The most important thing to 
remark is that, after all, construction contracts are just contracts, no matter how 
complicated they may be. 

We will analyze the main features of Construction Contracts in Hong Kong 
throughout points 6.3, 6.4 and 6.5, focusing on NEC contracts at point 6.6. As we 
established before, NEC contracts are becoming increasingly important in Hong Kong, 
thus the importance we will pay them. 
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 6.3.1.-Formation of Contract. 

 The formation of a contract is the start of the parties’ contractual relationship. 
It does not turn upon whether both parties sign the same document but more 
importantly whether an offer and an acceptance have been made.  
 
  It is important therefore to understand the essential requirements in the 
formation of a contract, as once such a contract is formed, obligations arise. 
 
 Most contracts tend to stipulate the governing law. In construction contracts, 
the governing law tends to be the law at the place where the project is to be 
constructed. Where it is a consultancy agreement, different issues may arise and it is 
therefore important to stipulate the law governing the contract so that the rights of 
the parties can be properly ascertained. 

 6.3.2.-Essential Features. 

Most of the doctrine agrees on considering that there are three essential 
elements related to the creation of a contract: agreement, contractual intention and 
consideration. 

• Agreement:  Offer and acceptance in building contracts frequently, if 
not always, take the form of an invitation to tender, letter of intent and 
execution of formal contract. One therefore starts by asking whether an 
offer has been made by one party to the other, and an acceptance of 
that offer has been made by the other party. Furthermore, in order to 
establish an agreement, the parties must have reached agreement on 
all the terms that form the contract. 
 
Even if there is an agreement as a result of the offer and acceptance, 
and it is supported by consideration, a contract is still not valid. In order 
for a contract to be valid, it must be made with an intention to create 
legal relations between the parties. 
 

• Contractual intention: According to Helewitz, "there must be a meeting 

of the minds before an agreement can be deemed an enforceable 

contract. The parties to the contract must actually intend to enter into a 

contract for the same bargain at the same time" (Helewitz, 2010:140). 

In other words, a unilateral intention to contract is not sufficient to 
establish a legally binding agreement. 

• Consideration: The concept of consideration is a creation of the 
common law system which is not generally required in civil law systems 
such as those found here in Western Europe (being Spain one of the 
countries in which this concept is not required). What Fisher and 
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Greenwood establish is that "consideration is, essentially, a token of a 

party's intention to make a legally binding contract as opposed, for 

example, to a non-binding social arrangement. That token takes the 

form of the giving of something valuable in the eyes of law" (Fisher and 
Greenwood, 2011:83). 

In building contracts, the consideration given by the employer is the 
price paid or the promise to pay for the works to be executed by the 
other party. The consideration by the contractor or consultant is the 
carrying out of the works or the promise to carry them out. 
Consideration is not always in monetary terms and can take other 
forms, e.g. forbearance to sue. 

 At last, but still regarding the essential features of construction contracts, we 
must remember that standard forms are very important in this area, as we will study. 
These standard forms include the general conditions of the contract, which are 
frequently supplemented by special conditions. 

 6.3.3.-Offers and Acceptance. 

 The postulate of the offer and acceptance analysis "is that one of the two 

supposed parties to a contract must have offered to enter into a contract on certain 

terms and the other must have accepted this proposal" (Gillies, 2004:143). The 
formation of a contract is frequently preceded by negotiations between parties on the 
terms to be set out in the contract itself. It is important to understand what constitutes 
an offer and an acceptance as the law provides that the test to be applied in deciding 
whether the parties have reached agreement is to be applied objectively. 
 
 
 

(a) Invitation to treat. 
 

 Invitation to treat usually arises when the parties negotiate during certain 
preliminary communications, before any definite offer is made. For instance, a party 
may merely ask about the price of particular goods that it wishes to purchase or 
alternatively may invite the other to make an offer for its goods. 
 
 Most advertisements ‘for sale’ are invitations to treat. The logic is simple. If the 
advertisement amounted to an offer, then any response to it could amount to an 
acceptance, giving rise to a contract. As there may be more than one acceptance, the 
offer or would only be able to honour one contract and would be in breach of all the 
others. However, where special arrangement is set out in the advertisement, it may 
amount to an offer to sell. In Harvela Investment Limited v Royal Trust of Canada277, a 
lot of shares were offered to the highest bidder in the advertisement. The House of 
Lords held that such an advertisement amounted to an offer to sell. The other issue in 

                                                           
277 [1985] 3 WLR 276. 
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that case relates to the two responses that were received, both claiming to be the 
highest bidder. One offers a fixed price of HK$2,175,000 whereas the other offered 
HK$2,100,000 or HK$101,000 in excess of any other offer to be received. The House of 
Lords decided that the referential bid made with reference to other offers received 
was not valid.  
 
 An offer is frequently preceded by what is sometimes described as invitation to 
treat. The distinction between an invitation to treat and an offer is not easy to discern. 
It primarily turns on whether the statement bears an expression of willingness to be 
bound. The wordings of the statement are not conclusive. 

(b) Invitation to tender. 

 In construction contracts, the employer or its agent sends out an invitation to 
tender for the proposed work. An invitation to tender frequently contains statements 
of fact such as the quantities or the site condition. This statement, depending on the 
circumstances, may have no legal effect at all; amount to representation; form 
collateral warranties. This document normally includes proposed general and special 
conditions of contract, specifications, bills of quantities, etc. 
 
 An invitation to tender is not normally an offer binding the employer to accept 
the lowest or indeed any other tender. Most invitations to tender would expressly 
make a statement to that effect. If an express offer to accept the lowest tender is 
made, it can be binding. It has the effect of turning the invitation to tender into an 
offer, the acceptance of which would lead to a legally enforceable contract.  
 
 In Gibson v Manchester City Council278, the statement made by the local 
authority was that “the corporation may be prepared to sell the house to you at the 
purchase price of £2,725…”; the court held that this phrase “may be prepared to sell” 
did not amount to an offer to sell the house as its purpose was simply to invite the 
making of a ‘formal application’ which would then amount to an offer. 

(c) Offer. 

 Offer could be defined as "an expression of willingness to contract made with 

the intention (actual or apparent) that it is to become binding on the person making it 

as soon as it is accepted by the person to whom it is addressed." (Cheng and Soo, 2013: 
49). 
 
 The offer can be made orally or in writing but it must be definite and 
unambiguous. The words in the statement prevail over the subjective intention of the 
person making the statement when deciding whether that statement is an offer or not. 
In other words, the test as to whether a statement amounts to an offer is an objective 
test. An offer can also be made by conduct. The offer must therefore be precise and 

                                                           
278 [1979] 1 WLR 294. 
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contain an expression of willingness to be bound. This offer must be directed to a 
recipient (offeree). 
  
  Sometimes, contract negotiations may result in a series of counter-offers being 
made before there is acceptance resulting in a contract. In these circumstances, the 
position of the offeror and offeree may change every time a counter-offer is made. The 
counter-offer has to satisfy the same requirements as that of an offer in order for an 
acceptance of it to result in a contract. 
 
  The ascertainment of whether the intention to be contractually bound is 
established is based on the objective test. See Ignazio Messina & Co v Polskie Linie 

Oceaniczne279. Hence, an apparent intention to be bound may suffice so far as the 
intention of the offeror is concerned. 
 

(d) Tender. 
 
 The offer to carry out the works usually comes in the form of a tender from the 
contractor. This is normally a response to the invitation to tender. It is the tender that 
may amount to an offer. This offer must be definite and unambiguous.  The contractor 
(the offeror) directs the offer to the employer (the offeree). The tender normally 
stipulates a time within which the tender is to remain valid. This is the period in which 
the offer can be accepted or rejected. 
 
 According to Cheng and Soo, "Where the person who invites the tenders states 

in the invitation that he binds himself to accept; the highest offer to buy or the lowest 

offer to sell or to provide the specified services, the invitation to tender may amount to 

an offer and the highest or lowest bid would then amount to acceptance." (Cheng and 
Soo, 2013: 50). 
 
 An offer stipulating a time for acceptance cannot be accepted after that time. If 
time to accept is not stipulated, the law will imply a reasonable time for the offer to be 
accepted under that circumstance, the offer comes to an end at the expiration of the 
reasonable time. See Ramsgate Victoria Hotel Company v Montefiore280 and Article 
21(1) of the Vienna Convention on contracts for the international sales of goods.  
 

(e) Cost of tendering. 

                                                           
279 [1995] 2 Lloyd’s Rep 566. In the judgment, Clarke J said: 

“There are now a number of cases which support the conclusion that, subject of course to the 

circumstances of the particular case, where there are negotiations for a charter party or the sale 

of a ship and terms are agreed which are expressed to be subject to details there is no binding 

agreement until the details have been agreed.” 

 

See also Thoresen & Co (Bangkok) Ltd v Fathom Marine Co Ltd [2004] 1 All ER (Comm) 935. 

280 [1866] LR Ex 109. See also Manchester Diocesan Council of Education v Commercial & General 

Investments, Ltd [1970] 1 WLR 241. 
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 Costs are inevitably incurred in preparing tenders, especially tenders involving 
significant element of design. Such work is generally treated as part of the ordinary 
course of business for a contractor, and it may be said that the contractor does it 
gratuitously for the purpose of securing business. Sometimes a contractor may be able 
to recover a reasonable sum for work done at the employer’s request that falls outside 
the normal work that a contractor performs gratuitously for the purpose of preparing a 
tender281. This may be based on the obligation to pay under a quasi-contract or 
restitution282. Similarly, if the employer invites a tender without any intention of 
entering into a contract, and the contractor incurs expenses in preparing the tender, 
the contractor may have a claim for damages in full against the employer.  

(f) Acceptance. 

Acceptance can be defined as " a final and unqualified expression of assent to 

the terms of an offer. Like the offer, it must be definite and unambiguous as well. 

Therefore a statement that the offer is accepted subject to certain conditions would 

amount to a rejection of the offer, accompanied by a counter-offer" (Cheng and Soo, 
2013:52). 

 An offer may be accepted by conduct if it is clear that the offeree acted in such 
a way as to evince an intention of accepting the offer. However, silence does not 
constitute acceptance. This principle of law is not overcome by the offeror stating that 
the offer is treated as accepted by silence. 
 
 Where the offeree left the written notice of acceptance at the offeror’s 
address, and this written notice of acceptance has not actually come to the notice of 
the offeror, the requirement of communication may still have been satisfied. 
Acceptance must be unconditional. If new terms were attached, it would normally 
constitute a counter-offer or a fresh offer.  

 (g) Battle of forms. 

 The construction industry uses many standard printed forms. Whilst the main 
construction contract would not normally give rise to issues regarding competing 
forms, other contracts such as the supply of construction materials may be affected by 
such difficulties. This arises when an offer is made based on certain printed terms and 
subsequent counter-offers are made based on other standard terms. Normally the last 
                                                           
281 William Lacey (Hounslow) Limited v Davis [1957] 1 WLR 932. See Profi t Boat Development Ltd v Craft 

Projects (HK) Co Ltd [2007] HKEC 1615 and Shanghai Tongji Science & Technology Industrial Co Ltd v Casil 

Clearing Ltd (2004) 7 HKCFAR 79. See also MSM Consulting Ltd v Tanzania (2009) 123 ConLR 154 and 
Eugena Ltd v Gelande Corp Ltd [2004] EWHC 3273 (QB). 
282 If the nature of the matters on which the agreement had not been reached precluded there being a 
binding contract, the performance of services by one party at the request of the other might give rise to 
a non-contractual restitutionary claim for recompense. See Benourad v Compass Group Plc [2010] EWHC 
1882 (QB). See British Steel Corp v Cleveland Bridge & Engineering Co Ltd [1984] 1 All ER 504 at 511. See 
Ming Kee Asphalt Engineering Ltd v China Road and Bridge Corp [2004] HKEC 1184 and Shanghai Tongji 

Science & Technology Industrial Co Ltd v Casil Clearing Ltd (2004) 7 HKCFAR 79. See also RTS Flexible 

Systems Ltd v Molkerei Alois Muller GmbH & Co KG [2010] BLR 337 and Whittle Movers Ltd v Hollywood 
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standard terms that were ultimately accepted would be the governing terms for the 
contract. This is the ‘last shot’ approach. 
 
 Generally, the court would look at who ‘fired the last shot’ in deciding the issue 
regarding competing forms. Where both parties insist on the adoption of their own 
standard terms, the party who gives up on this insistence and starts to perform would 
probably not be treated as the party ‘who fired the last shot’. There are, of course, 
exceptions to this general principle. In Butler Machine Tool Company v Ex-cell-o 

Corporation283 the seller included a price for the machine in its offer as well as a price 
escalation clause. The buyer placed the order but stated that the order was based on 
the buyer’s terms not including any provisions for price escalation. The order also 
attached a page for the seller to sign and return to the buyer. The attachment 
provided for the seller to accept the terms of the buyer in the order form. The buyer 
signed on the attached form but attached a letter stating that the acceptance of the 
order was based on the quotation of the seller. The court did not accept that the 
seller’s term formed the basis of the contract because its letter was only referring to 
the quotation, i.e. price for the machine, as opposed to the inclusion of the standard 
terms, which included the price escalation clause. 

 

 6.3.4.-Capacity of Parties. 

 A contract will not be valid if the parties to the contract do not have the 
necessary capacity to execute such contract. The issue of capacity of parties is 
particularly important when dealing with companies from the Mainland as there is 
specific legislation governing the capacity of the parties in regard to registration, 
license  and areas of business. 
 
 In any case, we must remember that, in the same way as in Spanish civil law, 
"capacity is a legally defined level of mental ability sufficient to reach an agreement" 
(Emerson, 2009:118). 
 
 Minors, persons of unsound mind and citizens of hostile nations or powers in 
time of war cannot generally enter into contract. For the purposes of construction 
contacts, parties are usually corporations, government departments, unincorporated 
associations or partnerships. 

  6.3.4.1.-Corporation. 

 Each corporation is a legal entity and the shareholders or directors are separate 
legal entities to the corporation. However the acts of a corporation are governed by its 
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memorandum of association and articles. Whether an act done by a company is valid 
would depend on whether or not it had acted within its powers. Any purported 
contract for purposes beyond the object set out in the companies’ memorandum 
would be ultra vires, that is, beyond its powers. Such contract would be void. 
 
 A corporation frequently acts through its agents who would have obtained 
express or ostensible authority from the principal, the corporation. Directors of a 
company would have the authority to buy the company. When a party enters into a 
contract with another party, which represents itself as having authority that it does not 
possess, the contract is void for want of authority. In such a case, the first party can 
sue the part that misrepresented itself for breach of warranty of authority. 

  6.3.4.2.-Partnership.  

 Partnerships are governed by the Partnership Ordinance (Cap 38) and Limited 
Partnerships Ordinance (Cap 37). A partnership is an unincorporated body of persons 
combined for a common object and is not a separate legal entity. It is owned by the 
partners in common, and the partners are liable for the firm’s debts. There are no rigid 
formalities for the creation of a partnership. The partnership firm is managed by a 
majority decision of the partners. 
 

  6.3.4.3.-Unincorporated association. 

 This is a group of persons who act together for certain purposes. Apart from 
partnership, common forms of this include clubs or societies. In Hong Kong, societies 
are governed by the Societies Ordinance (Cap 151). Like partnerships, unincorporated 
associations do not have legal personality separate from the individuals concerned. 
Thus, unlike corporations or companies, there is no separation of ownership and 
liabilities. 
 
  A club is an example of an unincorporated association. Members of the 
committee who enter into the contract would be liable and in general, a person 
dealing with the club is normally entitled to look to the members of the committee of 
management.284 
 

  6.3.4.4.- Hong Kong construction entities. 

 In the Hong Kong construction industry, most employers in the public sectors 
are incorporated by legislation. An example is the Kowloon-Canton Railway 
Corporation Ordinance (Cap 372). Others are departments or associated authorities of 
the Hong Kong SAR Government. In earlier days, the consultant engineers traded in the 
capacity of a partnership, but gradually they have changed and now mostly operate 
using a limited company as a vehicle. 
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 As to contractors, many of the main contractors operate in the form of local or 
overseas companies; some subcontractors or sub-subcontractors are either trading as 
a firm or a sole proprietor. For the purpose of sharing the risks or getting mutual gains, 
some contractors do sometimes tender for contracts in the capacity of joint ventures. 
 

6.4.-Contents of Contract. 

 When we talk about the content of a contract, we are talking about the 

provisions of a contract. In other words, according to Mau, "the obligations and 

responsibilities of the parties in the legally-binding relationship based upon those 

provisions" (Mau, 2010:33). 

 Although a valid contract has been made, it may still be necessary to ascertain 
the exact language and its meaning in the contract so as to determine the extent of 
obligations. 

 This may involve a dispute as to the exact terms as expressed or incorporated in 
the contract. This is a matter of proof. The court may also be involved in ascertaining 
the sense and meaning that should be attributed to the terms in the circumstances. 
This is a matter of interpretation of the contract.  
 
 To concentrate solely on the express language of the contract may run the risk 
of ignoring the background of commercial or local usage whose implications have been 
tacitly assumed. On top of those express terms, there are also terms implied into the 
contract, whether by necessary inference from agreement, by operation of law or by 
legislation, that significantly impact on the extent of the obligations between the 
parties. 
 
 When talking about the contents of a contract, we must distinguish between 
express terms and implied terms. As a thorough explanation of both would probably 
occupy hundreds of pages, we consider that the best option for us it to just focus on 
the general principles of both express and implied terms, as the goal of this thesis is 
not to only study construction contracts and all of its elements, but to give an overview 
of the relationship between Land Law, Construction Law and Town Planning in Hong 
Kong. 
 

 6.4.1.-Express Terms. 

 Where a contract is made orally only, the ascertainment of its terms is a mere 
question of fact as to what the parties said. In Smith v Hughes285, the court was invited 
to decide whether there was an oral contract of sale of “good oats” or “good old oats”. 
In Statoil ASA v Louis Dreyfus Energy Services LP286, the court decided that a settlement 

                                                           
285 (1871) LR 6 QB 597. 

286 [2008] All ER (D) 116 (Sep). 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

320 

agreement was found superseded by an oral agreement made during a telephone 
conversation. 

 Yet, whether the parties have reached agreement on the terms is not 
determined by evidence of the subjective intention of each party. It is largely 
determined by making an objective appraisal of the exchanges between the parties287.  
As per Blackburn J288: 
 

“If, whatever a man’s real intention may be, he so conducts himself that a reasonable 
man would believe that he was assenting to the terms proposed by the other party, 
and that other party upon that belief enters into the contract with him, the man thus 
conducting himself would be equally bound as if he had intended to agree to the other 
party’s terms.” 

 
 It may well be noticed that the resolution of these disputes normally takes 
place some years after the incident of contract and perhaps with some of the 
personnel involved having already left the picture. This is what happened in Grand 

Choice Construction Co Ltd v Dillingham Construction (HK) Ltd289, where dispute arose 
between the main contractor and the subcontractor in relation to an expansion project 
for the Hong Kong International School, where it was alleged that the provisions of the 
main contract were expressly agreed to be binding on the subcontractor and payment 
to the subcontractor would be upon receipt of payment by the main contractor from 
the employer. As one of the people involved in the subcontract had left the main 
contractor, the court had to deal with the matter based on what it was alleged that he 
said or agreed without hearing from him. In the circumstances, the court held that no 
such express terms had been incorporated into the contract. Likewise, in the case of 
another context of Professional Associates v Polytek Engineering Co Ltd290, for 
example, an architect firm had to claim for its fees for service provided to a 
subsequently abandoned hotel project based on an oral contract, since the joint-
venture company for the project had not been formed before the project was 
abandoned. 
 
 In Taigo Ltd v Kwok Kwai Chuen Simon t/a Jade Top Design & Engineering 

Co291,the Hong Kong Court of Appeal was asked to decide whether there was 
agreement on oral terms for payment to be made after approval by the quantity 
surveyor of the metal parts of a racking system and locking pins, the final 
measurement of the weight of metal parts actually delivered, and the completion of 
whole of the building projects. There were contracts, written in Chinese, between the 
parties, providing for payment to be made within 30 days of invoice. The court 
observed that these alleged oral terms undermined, entirely, the written terms of the 
contracts and evidence of the alleged oral contract would be inadmissible. 
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 The issue of express oral terms may also arise from collateral contracts or oral 
variations to existing contracts.292 
 
 Where a contract is, or appears to be, reduced in writing, the court will not 
normally look beyond the writing to determine what the express terms are. Neither of 
the parties is allowed to put forward extrinsic evidence, i.e. evidence external to the 
document such as what was said or intended at the time of the contract, to vary or 
qualify the written document. This rule that parol evidence cannot be given to 
contradict the terms of a written agreement is known as the parol evidence rule.293 
 
 In Consort Engineering Co Ltd v Leung Wai Ying alias Tommy Leung trading as 

Kin Ming Company294, in respect of a written subcontract between a main contractor 
and an electrical works contractor, a statement made to the main contractor after the 

signing of the subcontract that low voltage work would not be included was found to 
be extrinsic evidence and, as such, could not be accepted as part of the subcontract. 
 
 However an exception to this rule is collateral contract. As noted in Paul Y 

Management Ltd v Eternal Unity Development Ltd295, the parol evidence rule only 
applies where the parties to an agreement reduce it to writing, and agree or intend 
that the writing shall be their agreement. It has no application until it is first 
determined that the terms of the parties’ agreement are wholly contained in the 
written document. Whether the parties did so agree or intend is a matter to be 
decided by the court upon consideration of all the evidence relevant to this issue. 
Thus, even though the parties intended to express the whole of their agreement in a 
particular document, extrinsic evidence may nevertheless be admitted to prove a 
contract or warranty collateral to that agreement. The reason is that the parol 
agreement neither alters nor adds to the written one, but is an independent 
agreement. Such evidence is certainly admissible in respect of a matter on which the 
written contract is silent. 
 
 The rule also applies to cheques which are in nature an unconditional order to 
the bank for payment. In a leading case concerning the bounced cheques of SY Chan 
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Ltd v Choy Wai Bor296, the defendant issued a cheque, drawn in favour of the plaintiff. 
However, the defendant later countermanded payment and the cheque was not 
honoured. When P commenced action to recover the sum due, the defendant denied 
the contract on the terms of the cheque and argued that there was an oral agreement 
between the parties that the cheque would not be presented for payment at all. Such 
extrinsic evidence was held inadmissible to prove that the terms of payment differed 
from those expressed in writing on the cheque. 
 
 This rule is not confined to oral evidence but extends to cover extrinsic matter 
in writing such as drafts, preliminary agreements and letters of negotiations. 
 
 There can be further complications, where a contract is made partly orally and 
partly in writing. As Cheng and Soo establish, "it is not always easy to decide whether 

the parties have or have not intended to reduce their agreement to the precise terms of 

a written agreement" (Cheng and Soo, 2013:114). An oral contract collateral to a 
written agreement with the sole effect being to vary or add to the terms of the written 
contract is viewed with suspicion by the law and it must be strictly proved. Not only 
the terms of such contracts, but the very existence of an intention to contract on the 
part of all parties involved muse be clearly shown. This approach to collateral contract 
has been applied by the Privy Council in Universal Dockyard Ltd v Trinity General 

Insurance Co Ltd297 and also by the Hong Kong Court of Appeal in Bank of India v 

Surtani Murlidhar Parmanand t/a Ajanta Trading Corp.298 
 
 At last, we should also mention exemption clauses. Exemption clauses are an 
integral part of commercial contracts which regulate business dealings. Following 
Fisher and Greenwood, "Exemption or exclusion clauses aim to exempt the liability of 

one of the parties to a contract from his legal obligations. Such obligations are 

normally contractual but the exclusions may extend to tortious liability, most 

commonly negligence" (Fisher and Greenwood, 2011:183). Commercial contracts are 
negotiated between parties capable of looking after their own interests and of 
deciding how risks inherent in the performance of various kinds of contract can be 
most economically borne, generally by insurance. 
 
 With the use of standard form contracts, such commercial agreements can be 
regarded as a formalised system of delineating rights and duties, with exemption 
clauses performing the role of assigning and allocating understood and recognisable 
risks, with a view that the other party concerned should take necessary precautionary 
measures. 

 An exemption clause may purport to limit or reduce the otherwise obligation 

toward a party, for example, by limiting liability to wilful neglect or default or by 

binding a purchaser of property to take it up on an “as-is” basis irrespective of the 
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errors of descriptions previously given. An exemption clause may purport to exclude or 

restrict the right of a party in case of a breach of contract, for example, by taking away 

the right to rescind the contract. Also, an exemption clause may exclude or limit the 

duty towards the full indemnity of the loss, for example, by limiting the amount of 

damages recoverable. 

 6.4.2.-Implied Terms. 

 The entering into a contract is not an isolated act but is the conduct of business 
or in the framework of some more general relation. The intention of the parties may 
have to be gathered not only from their actual language but also from the surrounding 
environment in which they have conducted their negotiations. A contract will 
frequently need to be set against a background of trade practice, customs or previous 
dealings that are familiar to all involved in such negotiations and affect understanding 
of the meaning of the language used in an individual agreement. 

 Under the circumstances, there are cases in which the law implies a term in a 
contract although it is not expressly included in the contract by the parties. Generally 
speaking, these implied terms can be implied under legislation such as the Sales of 
Goods Ordinance (Cap 26) and the Supply of Services (Implied Terms) Ordinance (Cap 
457); they can also be implied based on an intention imputed to the parties from their 
actual circumstances. 

 (i) Statutory implication. 

 In Hong Kong, the Sales of Goods Ordinance (Cap 26) codifies the common law 
relating to merchant goods. This is based on the Sale of Goods Act 1893 in the United 
Kingdom. Goods, under s 2(1) of the Sales of Goods Ordinance, means all personal 
chattels other than things in action and money and includes emblements, industrial 
growing crops and things attached to or forming part of the land which are agreed to 
be severed before sale or under the contract of sale. Goods, here, do not include land 
or chattels attached to land as fixtures. 
 
 In theory, the Sales of Goods Ordinance (Cap 26) does not apply to contracts for 
work and materials. A contract for work and materials is one in which goods may be 
included but the main reason for the contract is the carrying out of services or the 
performance of work involving skill.  
 
 The gist is that, regarding business transactions, where the Sales of Goods 
Ordinance (Cap 26) applies, there are certain terms implied into the contract for the 
sale of goods.  
 
 Section 12 of the Sales of Goods Ordinance (Cap 26) provides that prima facie 
stipulations as to time of payment are not deemed to be of the essence. This is subject 
to different intentions appearing from the terms of the contract. In Tralaco Ltd v Active 
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Telecom Ltd299, the plaintiff was a specialist contractor in supplying computer room 
equipment and providing installation, and the defendant was a building contractor. 
The court reviewed the circumstances surrounding the signing of the contract and held 
that the time of payment of the deposit was the essence of the contract. 
 
  Section 14 of the Sales of Goods Ordinance (Cap 26) implies a term as to the 
right of the seller to sell and a term as to the quite possession of the goods. In 
Microbeads AC v Vinhurst Road Markings Ltd300, in respect of three Swiss road marking 
machines, the buyer complained that these machines infringed the patent granted to 
an English company and, thus, they were not of good title and free from disturbance 
by the owner of the patent. It was held that the patent was granted after the contract 
for the sale of the machines was entered and, hence, the seller was able to observe 
the implied term at the time of contracting. 
 
 Another term requiring the goods to correspond with the description or the 
sample given to them as a condition is implied by s 15 of the Sales of Goods Ordinance 
(Cap 26). In Winner Co (HK) Ltd v Arthur A Seidman & Co301, it was held that the goods 
sold had to correspond with the sample and the buyer was entitled to reject the goods 
if they did not. In that case, a manufacturer for textiles made a sale by sample of a 
considerable quantity of cloth to an importer in the US. The importer alleged that the 
goods did not correspond in quality to the sample supplied and in consequence were 
rejected by his intended customer. It was held that the manufacturer was liable for 
consequential damages incurred by the importer, including the payment of interest by 
it to its bank as a loss fl owing naturally from the breach of contract. 
  

 (ii) Duty to cooperate. 

 The court will readily imply a term in any contract that the parties shall co-
operate to ensure the performance of their bargain. However, the degree of 
cooperation required is to be determined with reference to the obligations imposed 
upon each party by the contract itself. 

 In construction contracts302, there may be certain acts that one party has to 
perform, without which the other party cannot perform its part of the contract. For 
instance, the contract may require the approval of a certain material by the employer. 
The contractor cannot go forward without such an approval; the employer, in turn, 
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requires reasonable opportunity for dealing with such an approval. In these 
circumstances, there can be implied that a duty to cooperate with each other exists 
under the contract. 
 
 The scope of the implied term also covers those things that the engineer or 
architect has to carry out to enable the work to be performed by the contractor. These 
include the issuing of instructions, drawings, design details in reasonable time to the 
contractor. Regard has to be given to consider all the circumstances, particularly the 
respective knowledge of the employer or the notice by the contractor, in order to 
decide what is reasonable. In Neodox Ltd v Borough of Swinton and Pendlebury303, in 
relation to an implied term, Diplock J observed that the time for provision of 
information did not depend solely upon the convenience and financial interests of the 
contractor, but also upon the point of view of the architect, his staff, and the 
employer. These observations deal with requests that are either premature or made 
late and cause inconvenience. 
 
 In J & J Fee Ltd v The Express Lift Co Ltd,304 in respect of a domestic subcontract, 
a term was implied to provide the subcontractor with information concerning the 
subcontract work in such a manner and at such times as was reasonably necessary for 
the subcontractor to have it in order to fulfil the obligation under the subcontract. No 
doubt in most cases, in which information is requested, the perceived need of a 
contractor will coincide with actual need, but this may not be such a case. In The Royal 

Brompton Hospital National Health Service Trust v Hammond & Others305, it was 
remarked that, when implying such a term, what had to be construed was to impose 
an obligation to provide the drawings when necessary in the sense that the drawings 
had to be provided when actually necessary as opposed to when they were perceived 
to be necessary. 

 (iii) Duty not to prevent completion. 

 The duty not to prevent and the duty to cooperate may be seen as two sides of 
the same coin. Thus, as noted in Stirling v Maitland306 
 

“if a party enters into an arrangement which can only take effect by the 
continuance of a certain existing state of circumstances, there is an implied 
engagement on his part that he shall do nothing of his own motion to put an 
end to that state of circumstances under which alone the arrangement can 
become operative”. 

 

Likewise, in McCarrick v Liverpool Corporation307, it was said that: 
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“... in any contract, whatever its nature, it is a general rule that, if the thing 
agreed to be done cannot effectually be done unless both parties concur in it, 
the proper construction of the contract requires the implication of a term that 
each agrees to do all that is necessary to be done on his part for the carrying 
out of that thing.” 

 

6.5.-Standard Form of Contract. 

  The term standard form of construction contracts requires an 
explanation. As Angley points out, "a number of professional associations have 

developed what they call a 'standard form of construction contract'" (Angley, Horsey 
and Roberts, 2002:34). 

 An example of these are the FIDIC and NEC forms, for example, among many 
more. As Cheng and Soo remark, "standard forms of construction contracts evolve over 

times of differing interests and dividing aims. Most standard forms currently in use give 

a confused impression as to the ultimate goal to be achieved and the effect of 

achieving them. Furthermore, they respond only with limited flexibility to the 

corresponding evolution that is going on in the management concepts of total quality, 

risk allocation, alliancing and relationship contracting and project management" 
(Cheng and Soo, 2013: 511).  

 This is why some discussions and projects have been launched regarding the re-
engineering of standard forms for construction contracts that are commonly in use 
locally and internationally. Such movements, for example, include that by the 
Institution of Civil Engineers in respect of the introduction of the New Engineering 
Contract, as we will analyze in point 6.6.  

 

 6.5.1. - Use of standard contract documents: benefits and problems. 

 Standard forms of contract documents are widely used in the construction 
industry. The use of a standard form serves many functions. It is a clear record of the 
business deal and avoids confusion; it is a plan for allocating risks and providing for 
contingencies; it is a manual of management procedures; it is the tool for dispute 
resolution; and it is a benchmark standard for the industry. Above all, by adopting a 
standard form which everyone in the industry understands and uses, the ideal 
situation is that all involved know what is expected and what to do. 

 Regarding its benefits, we could remark the fact that standard forms and 
standard contract documents can be beneficial in a complex environment and are 
surely a useful technique for facilitating communication and reducing resource input. 
Parties in the industry are familiar with the standard documents and the respective 
roles and duties to be expected from the personnel involved. So, to sum up, standard 
forms make it all much easier. 
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 However, the use of standard forms of contracts also presents some problems. 
For instance, in Amalgamated Building Contractors Ltd v Waltham Holy Cross UDC308, 
with reference to a contract in the RIBA form, it was remarked by Denning LJ that the 
contract resembled a legislative code, which gave rise to added interpretation 
problems since the court was not able to consider the intentions of the drafters; in 
Peak Construction (Liverpool) Ltd v McKinney Foundations Ltd309, Salmon LJ said: 

“Indeed, if a prize were to be offered for the form of building contract which 

contained the most one-sided, obscurely and ineptly drafted clauses in the 

United Kingdom, the claim of this contract could hardly be ignored, even if the 

RIBA form of contract was amongst the competitors.” 

 In using standard forms, one thing to keep in mind is that a construction 
contract is often drawn up by the engineer, architect or surveyor from traditional, 
often inconsistent and sometimes mutually destructive stipulations and provisions of 
various kinds that have been consolidated for years or recently been put forward, with 
a view to producing various legal results. 

 Yet, once a contract is entered into, the potential problems for both parties are 
locked in. The damage is done. It is only a matter of time, or luck, as to when and how 
it surfaces. In Mitsui Construction Co Ltd v Attorney General of Hong Kong310, the 
contract for the construction of a tunnel, modified from standard documents, was 
remarked on by the Privy Council as being an obviously badly drafted contract, and it 
was held, even so, that the court would revert to the fundamental rule of construction 
of contractual documents that the intention of the parties was to be ascertained from 
the language they had used, interpreted in light of the relevant factual situation in 
which the contract was made. 

  

 However, as it is considered that the benefits are much more relevant than the 
problems of standard forms of contracts, these standard forms are very commonly 
used within the construction industry. 

 

 6.5.2. - The New Contract for Hong Kong  (JCT 2005). 

 In Hong Kong, a new form of building contract was  introduced in 2005311 with a 
view to replacing the ones currently in use in the private sectors published by the Hong 
Kong Institute of Architects and the Royal Institute of Chartered Surveyors, which have 
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Institute of Architects, the Hong Kong Institute of Construction Managers and the Hong Kong Institute of 

Surveyors. 
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been in use for some 25 years. Although the Hong Kong and overseas construction 
industries have changed drastically and a whole stream of construction disputes have 
developed, very few revisions have been made over the years. This task is undertaken 
by the Joint Contracts Committee (JCT), which comprises representatives from 
interested professional bodies within the construction industry. When widely adopted 
in use, the contractual landscape governing the respective duties and responsibilities 
of parties in the Hong Kong construction industry will be changed fundamentally.  

 The aim is to produce a contract that is fair and equitable to both the employer 
and the contractor, with a sensible allocation of risks. Contemporary rationale as to 
risk allocation is to place risk on the party who can best control events in order to 
prevent risk from occurring or, where such a risk is beyond the control of both parties, 
on the party who is best able to cater for it. Addressing the problems of the present 
forms, it is also the aim that the new building contract should be concise but fully 
comprehensive, precise and clear in wording, consistent throughout, free from 
ambiguity and user-friendly. Also, it is the aim of the new contract to balance the goals 
of the employer and the contractor and to facilitate effective dispute resolution. 

 However, since its introduction, the common use of the 2005 standard form of 
building contract is yet to be more widely embraced by the Hong Kong construction 
industry. Or, said in other words, this New Contract for Hong Kong has not proved to 
be at all as successful as it was expected. As we will see, NEC contracts are becoming 
more important day after day, while this New Contract, though used, has not been as 
widely used as its creators expected. 

 It has taken some 10 years for the 2005 building contract to go from the 
drafting desk to use on site. For the drafting of the 2005 contract, areas that were 
reviewed include the role of the architect and her or his instructions; the effect of the 
final certificate; the variations, measurement and valuation provisions; the insurance 
provisions; the subcontracting, nomination and naming and choice of subcontracting 
modes; the direct loss and expenses provisions; the extension of time, notification 
provisions and liquidated damages; the determination provisions; and the dispute 
resolution mechanisms.  

 At present, it seems that the 2005 standard form of building contract, in 
comparison with the earlier standard form, has intended to change several major 
features, as, for example, changes related to determination and dispute resolution: 
the rights and events entitling the determination of the parties are rewritten in the 
new building contract. An express provision for the contractor to deliver the 
possession of the site to the employer is introduced.  In relation to dispute 
settlements, a more structured and extensive dispute resolution mechanism is aimed 
for, with arbitration retained as the ultimate device for resolving disputes. 
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 6.5.3.- The FIDIC Forms. 

 The Federation Internationale des Ingenieurs-Conseil (FIDIC)312 has developed 

a set of standard form of construction documents that are commonly used on 

international projects, often on which engineers are the principal designers.  

 According to the own FIDIC,  

"The FIDIC suite of construction contracts is written and published by the 

International Federation of Consulting Engineers. The FIDIC acronym stands for 

the French version of the Federation’s name (Federation Internationale des 

Ingenieurs-Conseil). The best known of the FIDIC contracts are the Red Book 

(building and engineering works designed by the Employer) and the Yellow 

Book (M&E, building and engineering works designed by the Contractor). The 

original edition of the Red Book dates back to 1957. In recent years FIDIC has 

published many new contracts to complement the suite. The first of the new 

contracts was the Orange Book for design, build and turnkey works published in 

1995. In 1999 FIDIC published a revised suite of contracts with updated versions 

of the Red and Yellow books together with a Green Book as the short form of 

contract and a Silver Book for turnkey contracts." 

 The FIDIC standard forms of contracts are widely used in construction projects 
involving international favour. In particular, they are used in many construction 
projects in mainland China and, as such, their relevance to the Hong Kong 
construction professionals, who are becoming more and more involved in such 
projects, are growing. 

 New principles exist behind this 1999 suite of standard conditions of contract. 
They are outlined below: 

 • They are written with more consistent wording and improved clarity. Lack of 
 consistency and clarity seems to be a universal problem among all standard 
 forms of contracts, which is understandable in view of the complexity of 
 construction activities.  

 • The format and layout is more user-friendly. Together with the FIDIC 
 Contracts Guide that was published in 2000, users are better equipped to 
 choose and use the form of contract that suits their purposes. 

  • They attempt to create a balance between legal precision and practicability. 
 In doing this, the aim is to ensure compatibility between concepts from both 
 common law and civil law jurisdictions.  

 • They are prepared by engineers for practical use and are intended to serve as 
 manuals of good engineering practice. 

                                                           
312 Federation Internationale des Ingenieurs-Conseil (FIDIC): 

<http://fidic.org/> 
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  • The role of the engineer and the engineer’s representative is expressly to be 
 fair and reasonable so as to be better aligned with the international 
 developments in this regard. 

 • The theme is to enable work to continue regardless of differences, by 
 encouraging an amicable settlement. In particular, adjudication, preceding 
 arbitration, is introduced in the dispute resolution process.  

 • Strong measures for financial management are installed; for example, the 
 various detailed claim procedures are made mandatory in terms of compliance. 

   

 6.5.4.- The NEC Forms. 

 At last, we are going to talk about the NEC forms. Nevertheless, as the next 
point is entirely devoted to the study of the NEC 3 form, right here we are just going to 
enounce the most important principles of NEC forms, leaving its thorough study for 
point 6.6. 
  
 In the early 1990s, the Institution of Civil Engineers (ICE) developed the New 
Engineering Contract (NEC) with a view to introducing a new type of non-adversarial 
form of contract strategy with more effective and smoother management of 
construction projects in mind. It was originally launched in 1993. The second edition 
(NEC2) was launched in 1995. NEC is now in its third edition (NEC3), and this edition, 
launched in 2005, is the result of feedback from the industry on many years of success. 
It is now an integrated set of contract documents designed for project-focused 
outcomes, and contains project objectives in terms of ultimate quality, performance, 
cost and time. 
 
 According to the own ICE,  

"NEC is a family of contracts that facilitates the implementation of sound 

project management principles and practices as well as defining legal 

relationships. 

It is suitable for procuring a diverse range of works, services and supply, 

spanning major framework projects through to minor works and purchasing of 

supplies and goods. The implementation of NEC3 contracts has resulted in 

major benefits for projects both nationally and internationally in terms of time, 

cost savings and improved quality." 

  

6.6.- The NEC3. 

In the previous point, we analyzed the different standard forms of contracts 
existing in Hong Kong Construction Law, being the NEC Form one of them. In this point, 
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we are going to focus on the study of the NEC3 form, whose importance in Hong Kong 
is growing bigger every year. 
 

 6.6.1.- Concept. 

 As we stated previously, the NEC is short for “New Engineering Contract” and is 
a suite of contracts produced by the Institute of Civil Engineers313 (“ICE”) in the UK. The 
NEC is designed for the construction industry (both civil engineering and building 
works) and provides a complete range of contracts from a consultant appointment to 
main contract and subcontracts. The suite is now in its third revision and this is 
referred to as “NEC3”. 

 As Keown remarks, "the term ‘NEC’ is often incorrectly used to identify the main 

contractor form in the NEC suite which is the Engineering and Construction Contract 

(the ‘ECC’). This point will focus on the ECC (revision 3) as this is the NEC form that is 

being trialed in HK and is probably the most important contract in the NEC suite." 
(Keown, 2011:1).  

 According to Keown, "The Government of Hong Kong is currently trialing the 

use of the NEC contract in HK . There are several reasons for this including the 

expectation that it will improve project delivery, develop integration and partnering 

and allow a fairer and more appropriate allocation of risk" (Keown, 2011:1). The 
presumption is that this should reduce conflict and dispute resulting in further 
efficiencies. 

 The main objectives of NEC 3, as we will analyse, are: 

• To provide flexibility. 

• To provide clarity. 

• To be a stimulus to good management. 

 The ECC contract is said to be different to traditional construction contracts in 
that it facilitates good management 314and encourages collaborative working315. 

 An examination of the ECC contract reveals a document that is surprisingly 
sparse and written in non-legal and apparently ‘simple’ language. In theory this 
language should make it easier for users to understand their obligations but it can be 
unclear . There is also a deliberate move away from traditional contractual language to 
avoid the ‘baggage’ usually associated with such terminology and to allow a more 
objective approach to contract procedure. Examples of this are the use of the defined 
term ‘Project Manager’ instead of the more traditional term ‘Engineer’ and the 
                                                           
313 Institute of Civil Engineers (UK): 

<https://www.ice.org.uk/> 

314 Page ii of the ECC. 

315 Page 3, NEC Guidance notes June 2005. 
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absence of items such as ‘provisional sums’. Unsurprisingly, this language has been 
criticised by both lawyers and occasionally the courts.316 

 A brief review of core clauses 1 to 9 reveals a prescriptive project management 
process based on strict notification requirements (i.e. ‘early warnings’), an entire 
section dedicated to programme and time and a change control system based on 
‘compensation events’. The contract contains all the other requirements of a 
construction contract but as noted above, the drafting is sparse and very succinct. 

 Most interesting and arguably the most important aspect of the ECC are the 
project management provisions. The ECC was specifically drafted to incorporate a 
defined information exchange and decision making process into the heart of the 
contract. This process is tied into the ECC’s sophisticated programme requirementsand 
change control system317. 

 The chosen solution is pre-agreed in terms of time and cost impacts via 
‘quotations’ allowing the client to make informed choices on how much money and 
time he is prepared to allocate to deal with these future potential risks.  

 That said, Keown considers that "many parties to ECC projects feel uneasy 

about operating in such a rigid and hypothetical environment and prefer the traditional 

approach of dealing with matters when the risks have materialised and time and cost 

impacts are either known or more easily assessed." (Keown, 2011:3). 

 We already stated that one of the goals of NEC3 is to obtain a bigger flexibility: 
it has been drafted to impose best practice with project management with the goal of 
avoiding disputes. The flexibility of this contract is seen at the next parts after the core 
clauses: 

• The choice of payment method. 

• W1 and W2 Secondary Clauses.   

• Optional ‘X’ clauses.   

• Y (UK)2 and Y (UK) 3 clauses .  

• Z Clauses. 

 The next figure gives us an overview of the NEC3; even if this figure may seem 
complicated right now, it will be perfectly understandable after we finish all the 
explanation in this point: 

 

                                                           
316 See for example Anglican Water Services v Laing O'Rourke Utilities [2010] EWHC 1529 (TCC), 

paragraph 28. 

317 Core Clause 6. 
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FIGURE NUMBER 53: Overview of NEC3. Source: Steven Beaumont (2014). 

 

 Guan summarises the structure of an ECC contract in the next way 
(Guan,2012:7):  "An ECC contract usually has the next structure: 

 *9 core clauses  

 *6 main option clauses 

  – Option A – priced with activity of  schedule 

  – Option B – priced with bill of quantities 

  – Option C – target contract  with activity of schedule  

 – Option D – target with bill of quantities  

 – Option E - cost reimbursable  

 – Option F – management contract  

 * 20 secondary option clauses  

  *Option to insert bespoke clauses ('Z' clauses)  

  *Contract Data, Works Information, Site Information". 

 

 As we stated before, the importance of the NEC contract is growing bigger too 
in Hong Kong, not just in the UK. If we have been talking about the UK in this point, this 
is precisely because the origin of the NEC contract lies in the UK but, as it happens with 
most of English Construction Law, it has been exported (and somewhat adapted) to 
Hong Kong. 
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 6.6.2.-The ECC Contract in Practice. 

  
 In this subpoint, we will try to analise how the ECC project management 
process (the ‘ECC process’) works in practice in the UK and how it might work in HK.  
 

 Regarding project management, the ECC adopts a forward looking 
management process as opposed to the more traditional retrospective approach. The 
process starts with an early warning followed by a risk meeting to discuss the issue and 
then moves into the compensation event procedure if the issue is an employer’s risk. 
 

(i) Early Warning Notifications. 

 The early warning process in core clause 16 is a binding obligation on both 
parties to notify each other of any risk or event that will likely impact project time, cost 
or quality. This obligation is given teeth by clause 63.5 which allows the Project 
Manager to value the impact of an event as if this early warning had been given. In 
other words, the Project Manager can price a compensation event on the mitigated 
cost rather than the actual cost of the event.  

  Keown considers that "early warning requirements are therefore a dispute 

identification and mitigation measure which are good in theory but difficult to apply in 

practice and may not achieve the objective of dispute prevention. Moreover, most HK 

contracts already have early warning provisions and the flooding effect of mass 

notifications is regularly seen on HK projects. How useful this provision will be over 

existing HK practice is therefore debatable." (Keown, 2011:5). 

 (ii) NEC Decision Making. 

 ECC project management requires frequent, prompt and bold decision making 

particularly with regards to early warnings, the programme and the assessment of 

compensation events. Issues cannot be left to a final account stage as there is no real 

final account stage under the ECC. Moreover there are various provisions in the ECC to 

prevent this including set response times, default acceptance provisions and a 

condition precedent318. 

  In the UK, it has been very difficult to get the employer’s Project Manager to 

behave proactively and in fact the NEC2 ECC was revised to overcome the ‘indolent 

project manager’ problem by the inclusion of default acceptance provisions319. Even 

after these revisions, bold and proactive decision making is still difficult to achieve in 

the UK.  

                                                           
318 Clause 61.3. 

319 Clauses 61.4, 62.2 and 64.4. 
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 It is suggested that this problem will be the same or worse in HK particularly in 

the light of the conservative, protective and traditionally polarised environment 

found on many HK public sector projects. 

 

 6.6.3.-Dispute Resolution. 

 Linked into the ECC management process is a rapid method of formally 

resolving disputes during the course of the works. Again this is to avoid disputes 

festering and poisoning the all-important collaborative relationship between the 

parties. This is a departure from traditional construction practice that requires disputes 

to be formally resolved at the end of the project to avoid disrupting the works. 

Contractual adjudication was the method chosen by the ECC authors to provide this 

rapid dispute resolution service and dispute resolution options W1 and W2 provide for 

this. 

  The UK Government introduced a right to immediate adjudication on UK 

construction projects in 1996320. This statute based form of dispute resolution provides 

for a 28 day process, conducted by a third party that leads to an enforceable decision 

on a construction dispute321. This scheme has proved to be very popular and has 

radically changed construction dispute resolution in the UK. 

 The rise in the use of the NEC in the UK coincided with the introduction of 

statute based adjudication which is a private form of dispute resolution. The end result 

is that many NEC disputes are now dealt with in private giving the outward appearance 

that the contract does not suffer from dispute. Until recently, there have been few 

reported NEC cases in the UK although the NEC had been on the market for some 18 

years. This situation has been used by many NEC advocates as proof that the contract 

worked efficiently and avoided dispute. 

 Thus, adjudication under the ECC complements the ECC process by providing a 

quick, cost efficient and binding means of dispute resolution that helps preserve the 

all-important collaborative working environment so important to the ECC process. This 

is a fundamental change to traditional thinking on construction disputes where the 

formal resolution of disputes is normally left to the end of the project. 

 Furthermore, the immediate right to third party review of a dispute (often a 

decision by the Project Manager) provides an outlet to the perceived bias of the 

                                                           
320  Housing Grants, Construction and Regeneration Act 1996. This act is accommodated via ECC option 

W2. 

321 The decision is only temporary in that it can be taken on to a final dispute forum although experience 

from the UK suggests that most parties will accept the adjudicator’s decision and drop the matter. 
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Project Manager towards the employer. Under the ECC, the Project Manager has 

considerable power and the final say on many issues such as compensation events, the 

acceptance of programmes and quotations. Access to adjudication therefore tempers 

this power and provides a ‘balancing effect’ to the ECC contract making it fairer and 

more collaborative322.  

 Although there have been some pioneering efforts in HK in terms of 

construction dispute resolution, the traditional approach to end of project dispute 

resolution is still common in HK and appears unlikely to change, according to Keown  

(2011:10). In fact it could be argued that HK is fundamentally opposed to the idea of 

interim but temporary binding dispute resolution despite its success in the UK.  

 The absence of adjudication or its equivalent is therefore a serious concern to 

the effective implementation of the ECC in HK as rapid and enforceable dispute 

resolution is critical to both ECC philosophy and ECC collaborative working. 

Moreover, the right to third party intervention goes a long way to neutralizing the 

perceived bias of the employer’s Project Manager and is part of the ECC process.  

 The ECC does provide for contract based adjudication and although this has 

been tried on a few projects in HK323, its further adoption is not planned. Without the 

backup of statute, there is no common view on how effective contract based 

adjudication would be in terms of obtaining an enforceable decision.  

 One solution may be to incorporate one of the HK home grown rapid dispute 

resolution systems into the ECC as an alternative to adjudication. This could be the 

Dispute Resolution Advisor (DRA) service with the requirement that the DRA decision is 

binding until the end of the project. However the enforcement issue remains a 

problem without the backup of legislation. 

 As Kwok points out, "users must understand that the NEC is a fundamentally 

different form of contract requiring intensive management and a different approach by 

the parties in terms of both documentation and management requirements" (Kwok, 

2012:58). 

  

                                                           
322 Third party intervention via adjudication has been a part of the ECC from the first edition (then called 

the ‘New Engineering Contract’) 

323 Including the HK Internatonal Airport construction where it appears to have been modestly 

successful. The HKIAC offers adjudication facilities and adjudication rules. 
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6.7. - Construction Arbitration and Mediation. 

 As stated at point 3.5 of this thesis, arbitration and mediation are both very 
important in Hong Kong (much more important than in Spain, for instance), as the 
existence of Hong Kong as a business and financial hub enjoying a high level of legal 
safety is one of the main reasons of the importance of ADR. But ADR (Alternative 
Dispute Resolution) methods, being arbitration and mediation the most important 
ones, are not only important regarding financial and trade matters, but also regarding 
disputes in the construction industry. In fact, arbitration and mediation in the Hong 
Kong construction and building industry were used much before than it became used 
for financial matters. 

 Considering that we already provided the definitions of arbitration and 
mediation at point 3.5, we are going to analyze directly how Construction Arbitration 
and Mediation work in Hong Kong. 

 Why is ADR important and preferable? Because, as The Hon Mr. Justice Fung 
himself stated, "the critical path of sequence of work dictates that disputes must be 

resolved early and quickly in order that completion is not delayed. Litigation is post 
factum or even post mortem, laced with lengthy procedural steps and is not designed 

for the quick resolution of disputes" (Hon. Mr. Fung, 2014:1). 

 Before proceeding the analysis of this topic, we should clarify why we do not 
study Construction Litigation. Even if this subject is indeed very interesting, its study 
would bring us to a mainly Procedural Law analysis which is not the goal of this thesis. 
However, in this case, why do we study Construction Arbitration and Mediation if 
these two areas could also be related to Procedural Law? The answer is simple: we 
consider these two areas as much more interesting for our thesis as the decision of the 
disputes does not depend on a judge but on agreements which let us see more easily 
how Construction Law operates in practice. 

 However, the system in Hong Kong is far from being perfect, as Starr and Feld 
remark: "One issue that affects many contractors is that the dispute resolution 

provisions, in the Hong Kong Government contracts, currently state that the parties 

cannot refer a dispute to arbitration until completion of the project. This may leave the 

contractor without remedy for a number of years (save for terminating the contract). 

This particularly affects long running projects. As a result, many participants in the 

local construction industry believe there is a need for a temporarily binding 

adjudication scheme, although the practical set up, timeline and implications of a UK 

style adjudication process are yet to be addressed." (Starr and Feld, 2013:3).    

 According to the statistics provided Lester Huang324, the most commonly 
arbitrated disputes in Hong Kong are those in the construction industry followed by 
general commercial, shipping and rent review arbitrations: 

                                                           
324 President of the Law Society of Hong Kong 
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FIGURE NUMBER 54: Number of Arbitrated Disputes in Hong Kong (2003-2007). Source: Lester Huang 
(2010). 

 As we can observe, in 2007, 183 out of the total of 313 arbitrated disputes in 
Hong Kong, more than a 60%, were related with the Construction Industry. Thus, 
Construction Arbitration constitutes a very important discussion topic within all the 
arbitration procedures, due to the obvious importance of this industry in Hong Kong. 

 The next figure shows us all the possible paths that a construction dispute may 
follow. We will focus only on Arbitration and Mediation: 

FIGURE NUMBER 55: Litigation and Arbitration in Construction disputes . Source: Christopher To (2012). 

  

 6.7.1.-Advantages of Alternative Dispute Resolution (ADR) in the construction 
industry. 

 As we analyzed in point 3.5.5 of this thesis, ADR methods have many 

advantages, though a few disadvantages as well. We already stated that the main 

advantage of ADR, generally speaking, is the saving on costs and time, as even the 

simplest court-based litigation is costly: we have to count the court costs, the costs 

involved in the preparation of the matter (solicitor's and barristers' fees, etc.), and also 

the important overhanging threat of costs ordered by the courts against a party (which 

is a common cost when the losing party is ordered to bear not only their own costs, 

but also the costs of the winning party too).  ADR, because of its informal nature, 

reduces these costs enormously. 
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 Besides, we already said that we must not only consider the saving of money, 
but also the saving of time (even in a place like Hong Kong where courts work faster 
than in Spain). Court litigation is inherently lengthy and formal, and this formality 
delays other business, which will suppose undoubtedly an important cost for the 

parties. 

 

FIGURE NUMBER 55: Litigation and Arbitration in Construction disputes . Source: Christopher To (2012). 

On the other hand, there seem to be very few disadvantages in ADR; maybe "the main 

concern is the effect of bypassing all of the formality, not forgetting that there are 

principled reasons behind a lot of the ill-perceived formality of the courts. (...) If [rules 

of evidence] are ignored, for practicalities' sake in some matters, then it allows for the 

possibility of the exploitation of parties in some cases" (Lo and Chui, 2010: 223). 

 When applied it specifically to the construction industry, the advantages and 
disadvantages are pretty much the same. As Cheng and Soo establish, “The trend in 

resolution of construction disputes is moving away from litigation.(…) The construction 

industry has been using ADR longer than most other industries. The field of ADR covers 

a broad range of mechanisms and processes designed to assist parties in resolving 

disputes creatively and effectively” (Cheng and Soo, 2013:569). 

 Considering that the disadvantages are practically non-existent, we will focus 
on the main advantages of ADR when applied to the construction industry (we have 
already talked about a few of them above): 

• Control: By using the ADR clause, the parties are able to manage how their 
disputes will be resolved, knowing the procedures to be expected. 
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• Speed: Most forms of ADR have the ability to resolve disputes months or years 
ahead of traditional litigation, with a schedule agreed to or counted on. 

• Lower costs: If used properly, ADR may resolve disputes less expensively than 
litigation. Even though in some cases, the actual arbitration proceeding may be 
identical in length to the trial in courtroom litigation, parties may still save time 
and money as the preliminary hearings can take place promptly and would not 
normally be constantly postponed. 

• Flexibility: Flexibility of outcome is arguably one of the most important, but 
often overlooked, advantages of ADR. This is particularly of relevance for ADR 
with facilitative processes or advisory processes. 

• Confidentiality: Most forms of ADR are private. This may be increasingly 
important with the ease of instant dissemination of information by electronic 
or other means nowadays. 

• Lower hostility: ADR operates in a less formal setting and atmosphere. Even 
with the most adversarial form, i.e. arbitration, it still promotes a less stressful 
or damaging formal setting, with fewer procedural blocks and more focus on 
the real issues between the parties, as compared to litigation. This may help 
where the parties wish to preserve an existing relationship. 

• Finality: A dispute ends when the parties agree to end it. In ADR, like 
mediation, it is more likely that the parties will observe and comply with the 
terms to which they have agreed. In arbitration, the award may be overturned 
only in very limited situations, without default of the arbitrator or the process. 

It is important to keep construction projects moving. As Cheng and Soo state, 
“when construction disputes arise, the focal point today is on positively managing them 

through well-drafted contract provisions and ADR mechanisms. This is to minimise any 

adverse impact on the project and those involved in the project. Thus, the focus of 

current construction ADR is first and foremost on preventing disputes where possible” 
(Cheng and Soo, 2013:571). While binding arbitration is a widely accepted mechanism 
for ending a dispute that the parties cannot otherwise resolve on their own, the 
construction industry now includes in contracts ADR provisions that give the parties 
fast, inexpensive, informal and less adversarial dispute resolution options. 

It should be remembered that, in construction, time is money. There are also 
many good reasons why, in construction projects, there is a need for a rights-based 
approach that produces a binding decision. This context may be of very different focus 
among those ADR techniques that favour facilitation of a commercial resolution. 
Typical reasons for a decision include, for example, uncertainty as to the contractual 
scope of works arising from doubt about the specification, or arguments as to 
entitlement to the release of interim monies which are vitally important to cashflow 
on the project. 

 6.7.2.-Construction Mediation. 

 As we have stated several times before, mediation avoids an adversarial 

arbitration or court proceeding. According to Chau, “mediation seeks to ease hostilities 

by fostering co-operation in a structured way through dispute resolution. Besides, it 
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provides significant potential savings in both time and cost in the settlement of 

disputes, provided that parties are determined to resolve their disagreements by non-

adversarial methods” (Chau, 2007:3). Another advantage of mediation is the freedom 

to withdraw from it when one party is dissatisfied with the attitudes adopted by or the 

style of the mediator. In such circumstances, the recommendations of the mediator 

can be disregarded. 

. The Hong Kong International Arbitration Centre Mediation Rules325 (1999) 

are a set of 15 rules used extensively for mediation in the construction industry. This 

mediation service is administered by the Hong Kong International Arbitration Centre 

(HKIAC), of whom we have widely spoken previously. 

These rules, published by the HKIAC in consultation with the Hong Kong 

Mediation Council (HKMC)326, are similar to another set of rules, the Government of 

Hong Kong Mediation Rules, which are in this case a set of 23 rules published by the 

Government of Hong Kong but also administered by the HKIAC. Nevertheless, we will 

focus on the rules made by the HKIAC, as these are more widely used than the 

government ones, even if the government ones are very similar to ours. 

These rules suggest a Mediation Clause to be incorporated into every 

contract, which is the following one: 

“Any dispute or difference arising out of or in connection with this contract shall first be 

referred to mediation at Hong Kong International Arbitration Centre (HKIAC) and in 

accordance with its then current Mediation Rules. If the mediation is abandoned by the 

mediator or is otherwise concluded without the dispute or difference being resolved, 

then such dispute or difference shall be referred to and determined by arbitration at 

HKIAC and in accordance with its Domestic Arbitration Rules”.  

 Article 1 of the Rules establishes that mediation under these Rules is “a 

confidential, voluntary, non-binding and private dispute resolution process in which a 

neutral person (the mediator) helps the parties to reach a negotiated settlement”.  

The mediation process begins (art.3) when a claimant serves a written request, 

copied to the HKIAC, to the other party for mediation. A concise statement of the 

nature of the disagreement, the quantum in dispute, any associated remedies, names 

and addresses of all parties, nomination of a mediator are included. Within 14 days 

(art.4), the respondent should inform the serving party and the HKIAC whether it is 

also his intention to proceed in this direction. The mediation is only initiated if all 

parties have expressed their intention to do so. 

                                                           
325 Hong Kong Government Mediation Rules: 

<Http://www.hkiac.org/en/mediation/mediation-rules> 
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Regarding the appointment of the mediator, if the parties agree on the person, 

they will notify it to the HKIAC (art.5). If the parties fail to agree within the time 

stipulated in Rule 4 they will notify HKIAC who shall appoint a single accredited 

mediator who is prepared to serve and is not disqualified under Rule 6. What art.6 

establishes is that a person may not be appointed as a mediator if he/she has any 

financial or personal interest in the result of the mediation, except by consent of the 

parties. 

The mediator will commence the mediation as soon as possible after his 

appointment and will have to try to finish the process within 42 days of his 

appointment (art.7), but, at any case, his appointment shall not extend beyond a 

period of three months without the written consent of all parties. 

 The mediation process will terminate (art.11) in the next cases: 

(a) Upon the signing of a settlement agreement by the parties or; 

(b) Upon the written advice of the mediator after consultation with the parties  

that, in his opinion, further attempts at mediation are no longer justified or; 

(c) Upon written notification by any party at any time to the mediator and the 

other parties that the mediation is terminated. 

Mediation is a private and confidential process (art.12), whose costs, unless 

otherwise agreed (art.13) shall be borne by each part regardless of the outcome of the 

mediation or of any subsequent arbitral or judicial proceedings. 

The last article (art.15) establishes an important exclusion of liability, as, 

according to this articles, the parties jointly and severally release, discharge and 

indemnify the mediator and the HKIAC in respect of all liability whatsoever, involving 

negligence or not, from any act or omission related in any way y any mediation 

conducted under the Rules. 

The importance of construction mediation in Hong Kong has been increasing 

year after year. If we stated previously that Construction Arbitrations are the most 

frequent Arbitration Processes, we cannot forget either that Mediation is the most 

used ADR method, much more used than Arbitration indeed. 

The next figure shows us the statistics on the percentage of construction 

disputes that were settled by different means. 
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FIGURE NUMBER 56: Statistics on the percentage of construction disputes settled by different means. 
Source: K.W. Chau (2007). 

 As Chau reminds us, “disputes in construction are, by their very nature, usually 

complex and can be very expensive with costs in the millions of dollars. Apart from 

cost, the time involved in the arbitration process in the construction field is also very 

long (…) Hence it is natural that the mediator’s own fees run only to a fraction of that 

in a full scale arbitration. In general, it is found from the Hong Kong experience that 

mediation is far less costly and less time consuming than arbitration by a factor of 

perhaps ten.” (Chau, 2007:4). 

 Chau considers that “experience in Hong Kong construction disputes indicates 

that one of the principal reasons for mediation failures concerns the attitude of the 

parties rather than the issues in dispute” (Chau, 2007:5).  

 

 6.7.3.-Adjudication. 

 At last, before studying arbitration, we should talk about another process 

known as Adjudication. Adjudication in the Hong Kong construction industry is an 

extremely important figure; however, due to practical reasons, we have decided not to 

study this subject thoroughly, as the goal of this thesis is eventually to study Town 

Planning in Hong Kong as well as its major issues. 

 Nevertheless, we consider that, at least, we should give a very brief overview of 

what adjudication is and how it works.  

Adjudication is, according to Chau, “similar to mediation, except that it is binding 

and that all parties are given a statutory right, through legislation, to it without the 

consent of the other” (Chau, 2007: 6).  

 As Bowling reminds us, “Hong Kong is now unique amongst those jurisdictions 

with a strong common law tradition of dispute resolution in that it does not provide 

for mandatory construction adjudication. England adopted such a scheme in 1996, 

New Zealand did so in 2002, with Australia’s states and territories following suit in a 

series of acts passed between 1999 and 2009. Mandatory adjudication was introduced 
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in Singapore in 2004, and with effect from late 2012 it became a feature of Malaysian 

construction dispute resolution too” (Bowling, 2013:1). 

 Mandatory adjudication means that: 

(1) Adjudication is statutorily mandated; 

(2) Adjudication is essentially a form of expert determination; 

(3)It is fast-track;  

(4) The Adjudicator’s Decisions are “interim binding”;  

and (5) The Decisions are backed by strong legal recognition and swift 

enforcement procedures. 

  

We consider that this situation will eventually change and adjudication will 
become mandatory in Hong Kong, just as Bowling recommends. For example, following 
the "Construct for Excellence" report by the Hong Kong Construction Industry Review 
Committee327, the Hong Kong Government has proposed new legislation to introduce 
a statutory regime for adjudication where contractors' payment claims have been 
disputed or ignored. 

Under the proposed legislation, the disputes that could be adjudicated are: 

(1) Value of work, services or materials; 

(2) Other money claims under a contractual provision and in a payment 
claim; 

(3) Set offs and deductions against amounts due under payment claims; 
and 

(4) Time for performance or entitlement to extension of the time for 
performance of work. 

It is proposed that the adjudicator will be appointed by agreement of both 
parties; if not agreed, by nomination of the nominating body agreed upon in the 
parties' contract; or if there is no such agreement, by nomination of the HKIAC. 

The adjudicator's decision may be registered and enforced as a court 
judgement and can only be challenged on procedural grounds. However, it will only be 
provisionally binding and will not prevent either party from seeking final determination 
of the issues from the court or by arbitration. It has yet to be determined what the 
final form of the proposed legislation will be or when it will be passed. 

                                                           
327“Construct for Excellence" report by the Hong Kong Construction Industry Review Committee (2001): 

<https://www.devb.gov.hk/filemanager/en/content_735/reporte.pdf> 
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 At last, there is one last question we must answer: is not adjudication very 

similar to Arbitration? It is clear that Adjudication is different from Mediation as the 

decision is binding, but it is also different from Arbitration, as Adjudication is a short-

term type of dispute resolution, which allows party access to an ‘adjudicator’ who 

hears the outline arguments of both sides and makes a fast decision to allow both 

parties to advance quickly with their project. On the other hand, Arbitration, as we will 

see, is a much more formal process. 

 

 6.7.4. - Construction Arbitration. 

 As we stated previously at the beginning of this same point,  in 2007, 183 out of 
the total of 313 arbitrated disputes in Hong Kong, more than a 60%, were related with 
the Construction Industry. Thus, Construction Arbitration constitutes a very important 
discussion topic within all the arbitration procedures, due to the obvious importance 
of this industry in Hong Kong. 

 Arbitration is one of the most common dispute resolutions in the construction 
industry.  As Cheng and Soo state, " The essential features of arbitration include: being 

consensual; party autonomy; jurisdiction of arbitral tribunal primarily set out by terms 

of arbitration agreement and submission to arbitration; judicial nature of the 

proceedings and judicial role of arbitral tribunal; case management by arbitral tribunal; 

final and legally binding process and limited intervention by courts." (Cheng and Soo, 
2013:596). 
 
  

  6.7.4.1.-Arbitration Framework in Hong Kong. 

 The principal legislation governing arbitration in Hong Kong is the Arbitration 

Ordinance (Cap 609). Until its amendment in 2010, it was modelled closely on its 

counterparts in the United Kingdom. However, since April 1990, there have been two 

separate regimes governing arbitration conducted in Hong Kong: one for domestic 

arbitration and another for international arbitration. 

 In the latest amendments to the Arbitration Ordinance in 2010328, a unitary 

regime has been created for both domestic and international arbitration329 in Hong 

                                                           
328 In 1998, the Hong Kong Institute of Arbitrators in cooperation with the Hong Kong International 

Arbitration Centre established a Committee on Hong Kong Arbitration Law on the reform of the 

arbitration law. The Committee issued a report in 2003 recommending that the Ordinance be redrawn 

and a unitary regime with the Model Law governing both domestic and international arbitrations be 

created. These were taken forward by the Departmental Working Group of the Hong Kong Department 

of Justice. A Consultation Paper on Reform of the Law of Arbitration in Hong Kong and a draft 

Arbitration Bill was published on 31 December 2007 to seek views for implementing these. It was 

published in the relevant gazette on 12 November 2010 as Arbitration Ordinance (Ord No 17 of 2010) 

(Cap 609). 
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Kong, utilising the UNCITRAL Model Law on International Commercial Arbitration, 

more commonly known as the UNCITRAL Model Law or the Model Law. This is subject 

to the transition arrangement under s 100 and s 101 of the Arbitration Ordinance (Cap 

609) and the parties’ agreement under s 99 of the Arbitration Ordinance (Cap 609) to 

continue to use certain provisions that only apply to domestic arbitration before the 

amendments. 

 The interpretation and implementation of the Arbitration Ordinance (Cap 609) 

are yet to be seen in operation. However, some features of it are specially relevant to 

the construction industry in Hong Kong. For this reason, we are going to highlight 

them. 

 For example, Section 99 of the Arbitration Ordinance (Cap 609) enables parties 

generally to opt-in any or all of the sections in Schedule 2 of the Arbitration Ordinance 

(Cap 609) by express agreement. 

 Section 100 of the Arbitration Ordinance (Cap 609) provides for these 

provisions to be automatically applied if the arbitration agreement is a domestic 

arbitration agreement entered into before or within six years from the 

commencement of this Ordinance.330 

 For subcontracts involving construction operations331, s 101 of the Arbitration 

Ordinance (Cap 609) becomes material. This section provides that the opt-in provisions 

                                                                                                                                                                          
329 Article 1 of the UNCITRAL Model Law deals with its scope of application and defines, in Art 1(3), an 

arbitration as international where: 

“(a) the parties to an arbitration agreement have, at the time of the conclusion of that 

agreement, their places of business in different States; or one of the following places is situated 

outside the State in which the parties have their places of business: (i) the place of arbitration if 

determined in, or pursuant to, the arbitration agreement; (ii) any place where a substantial part 

of the obligations of the commercial relationship is to be performed or the place with which the 

subject-matter of the dispute is most closely connected; or (c) the parties have expressly agreed 

that the subject matter of the arbitration agreement relates to more than one country.” 

As there is only a unitary regime under the new Arbitration Ordinance (Cap 609), classification of when 

an arbitration is international may only have transitional importance under s 100 of the Arbitration 

Ordinance. 

330 This is a section of general application, as compared to s101 of the Arbitration Ordinance (Cap 609) 

which applies to Hong Kong construction subcontracting cases only. 

331 For this purpose, ‘construction operations’ has been defined with the meaning given by the Sch 1 of 

the Construction Industry Council Ordinance (Cap 587).  

This means operations of any of the following, namely (a) building works as defined in s 2(1) of the 

Buildings Ordinance (Cap 123); (b) street works as defined in s 2(1) of the Buildings Ordinance; (c) 

construction, alteration, repair, maintenance, extension, demolition or dismantling of (i) any buildings, 

or other temporary or permanent structures forming, or to form, part of land; (ii) any works forming, or 

to form, part of land; (iii) any industrial plant or any industrial installations for the purposes of land 
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which automatically apply under s 100 shall continue to apply, if the construction 

operations forming the subject matters of the construction contracts concerned have 

been subcontracted or further subcontracted, to the arbitration agreements of the 

subcontractors or sub-subcontractors down the line except where they are foreign 

entities or a substantial part of the subject matter is performed outside Hong Kong. 

Yet, if the arbitration agreement of any subcontractor or sub-subcontractor refers to 

domestic arbitration, that subcontractor or sub-subcontractor will not be excepted 

from the automatic application of the opt-in provisions even if it is a foreign entity or a 

substantial part of the subject matter of the contract concerned is performed outside 

Hong Kong. 

 For most arbitration concerning construction projects in Hong Kong, it is likely 
to be arbitrated under the traditional domestic regime332. For instance, in the Hong 
Kong Government Conditions of Contract form, it expressly provides that the Hong 
Kong International Arbitration Centre Domestic Arbitration Rules apply unless the 
parties agree to the contrary. 
  

 The object and principles of the Arbitration Ordinance (Cap 609) is now set out 

in s 3 of the Arbitration Ordinance (Cap 609): to facilitate the fair and speedy 

resolution of disputes by arbitration without unnecessary expense. The principles on 
                                                                                                                                                                          
drainage, coast protection, water supply or defence; or (iv) any power-lines, telecommunications 

apparatus or pipelines, including walls, pylons, aircraft runways, docks and harbours, railways, inland 

waterways, reservoirs, water-mains, wells and sewers; (d) supply and installation of f ttings or 

equipment in any buildings, or other structures forming part of land, including systems of heating, 

lighting, air-conditioning, ventilation, power supply, drainage, sanitation, refuse collection, water supply, 

fire protection, security or communications, lift or escalator and other extra low voltage works; (e) 

external or internal cleaning of any buildings, or other temporary or permanent structures forming part 

of land, to the extent that it is carried out in the course of construction, alteration, repair, maintenance, 

extension or restoration of such buildings or structures; (f) painting or decorating any external or 

internal surfaces or parts of any buildings, or other temporary or permanent structures forming part of 

land; (g) operations which form an integral part of, or are preparatory to, or are for rendering complete, 

any of the operations described in paragraphs (a), (b), (c), (d), (e) and (f), including site clearance and 

investigation, earthmoving, excavation, tunnelling and boring, laying of foundations, erection, 

maintenance or dismantling of scaffolding, site restoration, landscaping and the provision of roadways 

and other access works. This does not include operations of any of the following descriptions, namely (a) 

design, advice or consultation work, unless such design, advice or consultation work is incidental to any 

operations described in the above; (b) manufacture of plant or machinery at a site for delivery of such 

plant or machinery to another site where the sole or principal activity at that other site is power 

generation; or the production, transmission, processing or bulk storage of any materials or 

manufactured products, including chemicals, pharmaceuticals, oil, gas, steel, food or drink or vehicles, 

which are intended for sale. 

332 The key features, as compared to the traditional international regime, are the provisions concerning 

sole arbitrator in default of agreement, consolidation of arbitrations, decision of preliminary question of 

law by court and challenging and appealing against arbitral awards. These are retained in Sch 2 of the 

Arbitration Ordinance as opt-in provisions, in accordance with ss 99 – 102 of the Arbitration Ordinance 

(Cap 609). 
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which it is based, as stated in s 3(2) of the Arbitration Ordinance (Cap 609), are firstly 

that, subject to the observance of such safeguards as are necessary in the public 

interest, the parties to a dispute should be free to agree how the dispute should be 

resolved, and secondly, that the court should interfere in the arbitration of a dispute 

only as expressly provided by the Arbitration Ordinance (Cap 609). 

 By s 4 of the Arbitration Ordinance (Cap 609), the provisions of the UNCITRAL 

Model Law that are expressly stated in the Arbitration Ordinance (Cap 609) as having 

effect have the force of law in Hong Kong, subject to the modifications and 

supplements as expressly provided for in the Ordinance.333 

 Part 1 of the Arbitration Ordinance (Cap 609) sets out the object and principles. 
Parts 2 to 9 of the Arbitration Ordinance follow the structure of the UNCITRAL Model 
Law with modifications, while Part 10 concerns the recognition and enforcement of 
awards and Part 11 enables parties to opt-in to provisions set out in Sch 2 of the 
Ordinance. 
 
 The UNCITRAL Model Law on International Commercial Arbitration, known 
generally as the UNCITRAL Model Law, signifies the internationally agreed principles of 
best practice in international arbitration. The underlying theme of the UNCITRAL 
Model Law is to promote party autonomy and finality in international arbitration by 
maximising the powers of the arbitral tribunal and limiting the intervention of the 
courts. In the Hong Kong Arbitration Ordinance (Cap 609), the UNCITRAL Model Law 
is adopted for both domestic and international arbitration with minimum change. 
  
 In arbitration, the arbitral tribunal, similar to the court, makes a decision, which 
is called an award instead of a judgment. In Hong Kong, the arbitral tribunal may adopt 
either the adversarial or inquisitorial approaches to arbitration. By subsection 56(7) of 
the Arbitration Ordinance (Cap 609), unless the parties otherwise agree, an arbitral 
tribunal may, when conducting arbitral proceedings, decide whether and to what 
extent it should itself take the initiative in ascertaining the facts and the law relevant 
to those arbitral proceedings. 
 
 It is very important to recall the application of arbitration specifically in the 
construction field. As we have been analyzing throughout this point, the structure of 
construction contracts per se facilitate the arising of many disputes.  
 
 As To reminds us, "contract strategies in construction industry can be classified 

into: traditional, management, and design-and-build approach. In Hong Kong, the most 

common one is the traditional approach. It applies to many public works.(...). In the 

traditional contractual arrangement, the main contractor sub-divide the work to sub-

contractors after it has awarded a construction project. Then the sub-contractor further 

contract out its work to another (second level) sub-contractors until the work can no 

                                                           
333 The UNCITRAL Model Law is the UNCITRAL Model Law on International Commercial Arbitration as 

adopted by the Commission on 21 June 1985 and as amended by the Commission on 7 July 2006, the full 
text of which is set out in Sch 1 of the Arbitration Ordinance (Cap 609). 
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longer to be subdivided or there is no longer profitable. In such pyramid-shaped 

contractual arrangement, number of contracts for a large sized project in-between 

firms could be as many as few hundreds. In another words, the probability of conflict 

appear in a contract increase, as it is proportional to the number of firms involved in a 

project due to different organizational structure and culture." (To, 2002: 80). 
 
  

  6.7.4.2.-Agreement to arbitrate. 

 An arbitration agreement may be a clause in the substantive contract to refer 

future disputes to arbitration, or it may be an ad hoc one that refers existing disputes 

to arbitration. It defines the scope of dispute that is referred and referable to 

arbitration. An arbitration agreement, together with the submission to arbitration, is 

the principal instrument affecting all subsequent aspects of the arbitration process and 

its outcome. These include key areas, such as the appointment of the arbitral tribunal, 

the jurisdiction of the arbitral tribunal, the conduct of the arbitration proceedings and 

the award and its enforcement. 

 Article 7(1) of the UNCITRAL Model Law334 defines an arbitration agreement to 

be an agreement by the parties to submit to arbitration all or certain disputes which 

have arisen or which may arise between them in respect of a defined legal 

relationship, whether contractual or not.  

 The problem is: what happens when there is a dispute as to whether an 

arbitration agreement exists? In these cases, the court will normally leave detailed 

investigation of any question of jurisdiction to the arbitral tribunal unless it is asked to 

exercise its powers under s 34 of the Arbitration Ordinance (Cap 609), applying Art 16 

of the UNCITRAL Model Law. 

 This approach was considered by Kaplan J in Fung Sang Trading Ltd v Kai Sun 

Sea Products& Food Co Ltd335, who stated that each case should be determined on its 

own facts. He remarked that: 

“In my judgement, an arbitrator faced with a challenge to his jurisdiction should first 

see whether the parties wish to seek declaratory relief. If not, then he appears to have 

three choices. Firstly, he may decide he has no jurisdiction and that is the end of the 

matter unless a court subsequently takes a contrary view. Secondly, he may issue an 

interim award on jurisdiction and see whether it is effectively challenged before he 

goes on to consider the merits. Thirdly, he may decide jurisdiction and the merits and 

render an award.  

 

                                                           
334 See s 19 of the Arbitration Ordinance (Cap 609), applying Option I of Art 7 of the UNCITRAL Model 

Law. 

335 [1992] 1 HKLR 40. 
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If the case is fairly simple, he may wish to take the third course if he is satisfied that not 

too much expense will be incurred by deciding liability at the same time as jurisdiction. 

If the case on the merits is diffi cult and likely to be costly then he may go for the 

second alternative, namely rendering an interim award on jurisdiction. In both these 

ways Lord MacKay’s injunction as to wasted costs will be adhered to.  

 

Thus, each case will depend on its own particular facts. One thing, however, is clear. 

Arbitrators should not pull down the shutters on the arbitral process as soon as one 

party objects to the jurisdiction of the tribunal.” 

 

  6.7.4.3. - Challenging against arbitration awards. 

 An arbitration award is not the end of a dispute. There is a legal framework 
available to an unsatisfied party for challenging arbitration awards in Hong Kong. 
 
 Remedies available to an unsatisfied party after the award is published can be 
passive or active. If it does not take any initiative to attack an award, it may simply wait 
until the other side comes to collect the fruit of the award by seeking its enforcement. 
It is when passive remedies can be invoked by the dissatisfied party, who relies on the 
matter of complaint before the court as a ground for resisting enforcement of the 
award . In Hong Kong, enforcement of arbitration awards is principally governed by s 
84 of the Arbitration Ordinance (Cap 609),336 which provides: 

“(1) Subject to section 26(2), an award, whether made in or outside Hong Kong, in 

arbitral proceedings by an arbitral tribunal is enforceable in the same manner as a 

judgment of the Court that has the same effect, but only with the leave of the Court. 

(2) If leave is granted under subsection (1), the Court may enter judgment in terms of 

the award.” 

 Section 61 of the Arbitration Ordinance (Cap 609) allows the enforcement of 

orders and directions of the arbitral tribunal in a similar way, providing: 

 "An order or direction made, whether in or outside Hong Kong, in relation to arbitral 

 proceedings by an arbitral tribunal is enforceable in the same manner  as an order or 

 direction of the Court that has the same effect, but only with the leave of the Court" 

 

 The figure in the next page gives us an overview of the different methods  of 

dispute resolution in Hong Kong. It is an interesting figure as it allows us to see in a fast 

                                                           
336 Grounds for refusing the enforcement of arbitral awards governed by the Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards concluded in New York on 10 June 1958 or 

arbitral awards made in Mainland China by a recognised Mainland arbitral authority in accordance with 

the Arbitration Law of the People’s Republic of China are set out respectively in ss 87 – 91 and ss 92 – 98 

of the Arbitration Ordinance (Cap 609). By s 86 of the Arbitration Ordinance (Cap 609), the same 

grounds are basically repeated for regulating the enforcement of awards generally under s 84 of the 

Arbitration Ordinance 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

351 

way what we have been telling. However, we have not explained all the methods, but 

the most important ones: 

 

 

FIGURE NUMBER 57: Summary of dispute resolutions in Hong Kong. Source: Elaine To (2002). 
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6.8.-Construction Safety. 

 As we have been stating in this point, construction is one of the pillars of Hong 

Kong economy. Being this the case, and employing so many workers, it becomes 

mandatory to analyse how construction workers are protected in Hong Kong in front of 

all the accidents that, in such a dangerous industry, may take place. 

 According to Levitt and Morse Samelson, “Attitudes in the industry are 

changing. Many construction contractors, job-site managers and foremen have proved 

that management efforts can reduce accidents” (Levitt and Morce Samelson, 1993:1), 

but it is not less true that, as Perry establishes, “construction works, and all the 

ancillary activities, are hazardous with the potential to cause deaths, severe injuries 

and long-term ill-health (…) The construction industry suffers from a poor reputation in 

respect of its “macho” culture” (Perry, 2003:1-3). 

 Therefore, the conclusion is that, even if attitude in the construction industry 

may be changing (and they are, as the data that I will provide below clearly prove), it is 

still an extremely dangerous and hazardous industry, which does not only require to 

regulate properly all the contractual matters previously studied, but also to protect the 

workers. Protecting the workers is not only a matter of respect and morality, but also 

an economic matter: deaths and injuries also cost an expensive price to contractors. 

 6.8.1.-Accident Statistics. 

 The next figures, provided by Lau, show us accident statistics in Hong Kong 

between 2011 and 2005; the tendency has kept the same after 2005. As we can clearly 

see, both industrial accidents and accident rates per 1000 employers substantially 

decreased, which is of course good news.  

 

FIGURE NUMBER 58: Accident Statistics in Hong Kong. Source: Lau Wing King (2007). 
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FIGURE NUMBER 59: Accident Statistics in Hong Kong (3). Source: Lau Wing King (2007). 

 

 6.8.2.-Safety Management Requirements. 

 Talking about reducing the amount of construction accidents in Hong Kong 
without having some requirements would be useless. There are two main sets of 
safety and health legislation in Hong Kong SAR. They are the Occupational Safety 
Health Ordinance (Cap.509) and the Factories and Industrial Undertakings Ordinance 
(Cap.59). There are subsidiary regulations under these two ordinances. The 
compliance of some regulations could be assisted with the hire of safety consultant 
service and/or the purchase of safety equipment. However, we are not going to study 
these two ordinances, but the Code of Practice on Safety Management, which indeed 
refers to both ordinances. 

The Labour Department of Hong Kong published in 2002 the Code of Practice 
on Safety Management337 (COP): it is a Code of Practice issued by the Commissioner 
for Labour under section 7A(1) of the Factories and Industrial Undertakings Ordinance 
(Cap. 59). According to its own words in the Introduction, “it aims to provide practical 

guidance for proprietors and contractors of relevant industrial undertakings to comply 

with the aforesaid legal requirements (…) This COP has a special legal status. Although 

                                                           
337 Labour Department of Hong Kong: 

Code of Practice on Safety Management 

<http://www.labour.gov.hk/eng/public/os/manage.pdf> 
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failure to observe any guidance given in this COP is not in itself an offence, that failure 

may be taken by a court in criminal proceedings as a relevant factor in determining 

whether or not a person has breached any of the provisions of the Safety Management 

Regulation to which the guidance relates.” 

The COP determines the 14 elements of a safety management system, being: 

• 1 A safety policy which states the commitment of the proprietor or 
contractor to safety and health at work. 

• 2 A structure to assure implementation of the commitment to safety 
and health at work. 

• 3 Training to equip personnel with knowledge to work safely and 
without risk to health. 

• 4 In-house safety rules to provide instruction for achieving safety 
management objectives. 

• 5 A programme of inspection to identify hazardous conditions and for 
the rectification of any such conditions at regular intervals or as 
appropriate. 

• 6 A programme to identify hazardous exposure or the risk of such 
exposure to the workers and to provide suitable personal protective 
equipment as a last resort where engineering control methods are not 
feasible. 

• 7 Investigation of accidents or incidents to find out the cause of any 
accident or incident and to develop prompt arrangements to prevent 
recurrence. 

• 8 Emergency preparedness to develop, communicate and execute plans 
prescribing the effective management of emergency situations. 

• 9 Evaluation, selection and control of sub-contractors to ensure that 
sub-contractors are fully aware of their safety obligations and are in fact 
meeting them. 

• 10 Safety committees. 

• 11Evaluation of job related hazards or potential hazards and 
development of safety procedures. 

• 12 Promotion, development and maintenance of safety and health 
awareness in a workplace. 

• 13 A programme for accident control and elimination of hazards before 
exposing workers to any adverse work environment. 

• 14 A programme to protect workers from occupational health hazards. 

The COP focuses on each one of these fourteen points, analyzing them 
thoroughly. However, we consider that, taking into consideration the purpose of this 
thesis, it just suffices to quote them the way we have done. 

The last point we want to consider is the concept of safety audit: it constitutes 
the "feedback loop" which enables the relevant industrial undertaking to reinforce, 
maintain and develop its ability to reduce risks to the fullest extent and to ensure the 
continued effectiveness of the safety management system. Under the Safety 
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Management Regulation, the main duties of the proprietor or contractor of a relevant 
industrial undertaking specified in Parts 1 or 3 of Schedule 3 of the Safety 
Management Regulation in relation to safety audits include the following:  

- appointment of a registered safety auditor to conduct safety audits [Section 
13 of the Safety Management Regulation];  

- provision of facilities, etc. for purpose of safety audits [Section 14 of the 
Safety Management Regulation]; and  

- actions to be taken on safety audit reports submitted by a safety auditor 
[Section 16 of the Safety Management Regulation]. 

 

 In these last few pages, we have tried to provide a brief overview of the 
situation of construction safety in Hong Kong.  Even if the situation has improved, as 
the statistics that we quoted show us, it is also true that the situation can still be 
largely improved.  As Wong and Yip state, “the accident rate of the construction 

industry in Hong Kong has been declining in recent years. However, the fatality rate in 

construction is the highest amongst other industries. Taking 2002 as an example, there 

were 22,453 industrial accidents in Hong Kong, of which 6,239 accidents were 

construction related cases” (Wong and Yip, 2004:9). 

 The reporter Kylie Knott made a good summary of the situation in an article 
written in the South China Morning Post Journal on 11 June 2013338: 

With limited land suitable for development, property developers often look to 

the sky, filling it with the towering high-rises that have made Hong Kong's 

skyline, with 112 buildings taller than 180 metres, arguably one of the most 

impressive in the world. But it's a postcard-friendly picture that has paid a high 

human price, with 500 workers killed in industrial accidents in the past 25 

years. (In 2009 alone, six people died working on the International Commerce 

Centre, the city's tallest building.) 

(…) 

Labour laws in Hong Kong require employers to ensure the health and safety of 

their workers. Those who fail to comply face a HK$500,000 fine and up to a 

year's imprisonment. The law was amended in 1989 (an update on the 1955 

Factories and Industrial Undertakings Ordinance). So far, no one has been sent 

to prison, and this is a bone of contention in a city that exposes workers to a 

wide range of risky environments. 

                                                           
338 “Hong Kong lags in government regulations for workers’ health and safety”, in South China Morning 

Post (11 June 2013): 

<http://www.scmp.com/lifestyle/health/article/1257847/hong-kong-lags-government-regulations-

workers-health-and-safety> 
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 So far, we have analyzed the regulation of Construction Law in Hong Kong. If 
we add the analysis of Hong Kong Land Law (Point 4) and Conveyancing (Point 5), it 
only remains the study and analysis of one last point, point that, even if it is located in 
the last place, it is not the less important at all: Town Planning in Hong Kong. 

 Studying Town Planning is the cornerstone that will allow us to understand the 
whole meaning and interest of this thesis. Until this moment, we have been studying 
separate areas included within the legal system of Hong Kong, being the common link 
unclear, apart from the fact that all our study has deal with land. Now, it is the 
moment in which all the three previous points will converge into the study of such a 
fascinating area as Town Planning. Because it is after Town Planning that we will be 
able to compare some aspects of Hong Kong Urbanism with Spanish Urbanism.  
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7.- Town Planning in Hong Kong. 

7.1.-Introduction. 

 The concept Town Planning (also called “Urban Planning”) is defined by the 

School of Urban Planning of McGill University339 as “a technical and political process 

concerned with the welfare of people, control of the use of land, design of the urban 

environment including transportation and communication networks, and protection 

and enhancement of the natural environment.”. 

 Talking about Town Planning is the final objective of our thesis before 

beginning the comparison between Hong Kong Property and Construction Law and 

Spain Property and Construction Law. It is, in some way, the close of our study: we 

began by analysing the History and Politics of Hong Kong so we could understand the 

rest of thesis well. After this, we made an Introduction to the Legal System of Hong 

Kong so the rest of Point (from 4 to 7 included) could be perfectly understood within 

the frame of the legal system of Hong Kong. Afterwards, we studied Property Law in 

Points 4 and 5, and then Construction Law in point 6. Now, in Points 7 and 8, we are 

going to study Hong Kong Urbanism as the gateway to the comparison with Spain 

(Point 9). 

 In this Point, we are going to approach Town Planning in Hong Kong from a 

more theoretical point of view, while in Point 8 we are going to study and analyse the 

main problems in Hong Kong Urbanism from a more practical point of view. 

 Town Planning is an important area of study anywhere in the world: it is so in 

Hong Kong as it is so in Spain. Nevertheless, this area becomes even more important in 

Hong Kong because of its peculiarities. As the Government of Hong Kong remarks340, 

“Given the limited land resources in Hong Kong, there is a need to strike a balance in 

land utilisation to meet the competing demands for housing, commerce, industry, 

transport, recreation, nature conservation, heritage preservation and other community 

needs.” 

 Hong Kong, as we saw in Point 2, has a population of more than 7 million 

inhabitants, a population that lives in an area of land relatively small, which is even 

smaller due to the fact that more than a 40% of Hong Kong’s land is legally considered 

as land not for building (due to several reasons, being environmental reasons one of 

the most important).  

                                                           
339 McGill University (Canada), School of Urban Planning: 

<https://mcgill.ca/urbanplanning/planning> 

340 Government of Hong Kong: Fact Sheets about Town Planning: 

<http://www.gov.hk/en/about/abouthk/factsheets/docs/town_planning.pdf> 
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 In this point, we are going to focus mainly on the study of the very useful Lai’s 

and Fong’s book (2000), which is indeed devoted specifically to Town Planning in Hong 

Kong, even if the books by Nissim (2012) and Lai, Ho and Leung (2010) will play a major 

role as well. 

 To understand better this point, we must always bear in mind the fact that 

Hong Kong, as we thoroughly studied in Point 5, is a leasehold land system. This point, 

which is also the main particularity in Hong Kong Land Law, will have its obvious effects 

when it comes to the moment of carrying a planning. As Lai reminds us: 

“The concept of planning for Hong Kong as a high-rise and a high-density built 

environment is an intriguing one. To the tourist who is fascinated by the 

crowdedness of the business hub of the metropolis with the chaotic skyline of 

tower blocks, he or she may wonder whether planning exists. (…) [The 

intellectual foundations of “planning”, the evolution of modern town 

planning as a state activity and the interventionist ideology of the planner] 

would inform us about how planning intervention affects development 

potential within the context of the leasehold land tenure system of Hong 

Kong” (Lai, 2000:17). 

 We must also bear in mind that, when it comes to this point, we observe one of 

the biggest ironies in all Hong Kong’s legal and political system: even if Hong Kong is 

considered as one of the most capitalistic economies of the world, its land tenure 

system is completely socialist-like. Therefore, as we will see, its system of Town 

Planning will also depend on the Government and adopt a socialist-like shape. 

 According to Shelton, “It is one of that ironies of Hong Kong’s success that, 

although wedded to capitalist free-market development, the British crown government 

held a socialist-like (without the ideology) hold on ownership and control of land, to 

gain its main revenue from the sale of development rights for subsequently leased land 

[and so remains to this day]” (Shelton, Karakiewicz and Kvan, 2011:3). 

 Thus, the ideology behind the Hong Kong planner is based on the motto “the 

more control, the better”, having the planner an interventionist mentality. Lai 

(2010:24) considers that there are three derivatives of the interventionist mentality for 

town planning in Hong Kong, being: 

a) That the average town planner and his/her patrons are not champions of 

laissez-faire economics, as far as the land use and building development market 

are concerned. Thus, the standard justification for intervention is “public 

interest”, backed by the discretionary power conferred by the Town Planning 

Ordinance. 

b) The term “town planning” is monopolized by government town planning (and 

activities that are required to satisfy government planning). 
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c) In practice, it means that land use and building development control by 

covenants in government leases/conditions of sale (grant, exchange, regrant…) 

is considered inadequate and hence:  

i. All existing lease conditions must be further reinforced, qualified, 

modified, extended, intensified and specified or removed by 

statutory town plans (namely the OZPs and IDPA-DPA Plans); 

ii. All new leases must be drafted in accordance with government 

town plans. 

This socialist outlook of most Hong Kong planners was originally imported from 

the United Kingdom and other Commonwealth planning regimes. It is considered that 

the land market must be regulated, following this regulation the “Pigouvian formula” 

(Pigou, 1932) of welfare economics. Thus, planning statements are replete with 

references to concepts such as “public interest” and “social benefits”. 

Burton described this mentality by affirming “the simple Pigouvian formula, 

carried to the logical extreme, implies that the government should intervene, every 

second of our lives, to correct these myriads of externalities that surround us all the 

time” (Burton, 1978:74-75). 

Pigou developed a framework for analysis, identifying areas of divergence 

between private and social benefits, and pointing out some possible remedies. Thus, 

the Pigouvian welfare economics uses the concept of market failure to account for 

public intervention. These failures in supposedly perfect markets include negative 

externalities (for example, environmental pollution), positive externalities demanding 

some public-private goods (as education), and pure public goods that the market 

cannot supply (defense, for example). 

In other words, “Pigouvian welfare economics has justified government 

intervention in what would otherwise be unregulated land and property markets” 

(Alexander, 2001:45). The assignment of and control over land uses will normally 

reduce transaction costs and can create or enlarge markets. 

Pigouvian theory begins with the assumption that, without any kind of 

intervention, land and property markets fail in a number of ways because the market 

will not regulate itself. The basic premise, when applying this theory to Town 

Planning, is that, because of the failures that we just mentioned, there will be socially 

inefficient allocations of land and land-related resources. Land-use planning produces 

density control policies designed to regulate indirectly the volume of traffic-related 

externalities (and possibly pecuniary externalities associated with land-price 

inflation). As Webster reminds us, “land-use planning may therefore be viewed, from a 

Pigouvian perspective, as producing various kinds of public goods.” (Webster, 1998:1). 
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We are going to explain briefly the concept of externalities according to Pigou: 

there are times, as we said before, when the market outcome is different from the 

outcome that society considers optimal. This market failure may occur when there is 

an externality. For example, we could consider the next question: 

“What is the optimal level of pollution?” 

Even if zero would be the most logical answer, this is not true. The answer to 

this question is that the optimal level should be obtained after following our economic 

decision rule of equating the marginal benefit to the marginal cost. 

 

FIGURE NUMBER 60: Dead Weight Loss. Source: Brigham Young University-Idaho (2015). 

 When a negative externality appears, there is a cost imposed in a third party 
not involved in the production or consumption of the good (negative externalities) as, 
for example, air pollution from factories, noise pollution such as airports… 

 However, not all externalities are negative; we can also find positive 
externalities such as education, as education not only benefits the individual but also 
the whole society. What Pigou suggested was a levying tax on the good equal to the 
amount of the negative externality or a subsidy equal to the amount of the positive 
externality in order that firms internalize the externality. 
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FIGURE NUMBER 61: Pigouvian Tax. Source: Brigham Young University-Idaho (2015). 

 In this case, a firm that produces a negative externality will pay its marginal 
private cost plus a Pigouvian tax equal to the externality, and will, thus, reduce its 
production to the socially optimal level of output, as it would be paying for the 
damage caused to others. 

We could get the same result by subsidizing the firm's pollution in line with the 

marginal damage schedule.  This idea presumes the polluter is entitled to pollute, and 

should be compensated to forego that right.  In this case, the subsidy for pollution 

abatement creates an opportunity cost of pollution for the polluter: each unit of 

pollution he emits is a subsidy payment forgone, so he will again reduce output to the 

socially optimal level Q*, charge P* and earn total revenue (P*+S)Q*.   

 

Nevertheless, we do not want to claim that Lai’s point of view is not correct, 

but we consider that we should make some remarks. First of all, the system of 

landholding in Hong Kong as well as its system of Town Planning, even if is a system in 

which the Government plays a vital role, we cannot deny the fact that this system is 

not so “socialist-like” as it may simply appear. Actually, we consider that this system is 

much more private than it may be thought at first sight.  

It is indeed a “socialist-like” system as long as all the land vests in the 

Government and as long as there is an important interventionism (interventionism 

that we can clearly see in the big amount of public housing existing in Hong Kong). 
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However, at the same time, we think that this system is also what we could call semi- 

private at least. This is so because, in many times, the Government negotiates as a 

particular, with the only difference that the money raised will revert in the whole 

society, at least theoretically. To understand better this affirmation, we should 

remember that the Hong Kong government regulates land uses and the changes in 

such uses for a piece of land under private ownership through: 

• The Government Lease (now, the Conditions); and 

• Statutory town plan (draft or approved) produced under the Town 

Planning Ordinance (Chapter 131), that may be imposed on the same 

piece of land from time to time before or after the execution of the 

lease. 

In other words, and this idea is extremely important, most of the control that 

the Government of Hong Kong carries on the land is not done through Town 

Planning, but through the inclusion of certain Conditions341 within the Government 

Leases. This idea is very important because it differs from the conception that we have 

in Spain: in Hong Kong, the control is carried on mainly through the Conditions 

imposed by the Government, not through Planning. 

A Block Government Lease for each Demarcation District (DD) contains a survey 

map on which the location and boundaries of individual lots are indicated with 

numbers assigned to denote the lots, and a schedule that lists the name of the 

owner/s as well as the land use/s. Being this the case, the institution known as 

relaxation of the lease becomes of huge importance: we established in point 5 that 

the developer of a piece of land had to pay a premium to enter the Government 

Lease (which happened once the Conditions were fulfilled, and the priority just 

depended on who offered more money to the Government). This is true, but it is also 

true that the developer, once the lease is active, may try to change the use of the 

land granted. To do so, the developer must buy a relaxation of the lease conditions. 

For example, we could assume that a developer acquires a piece of land just for 

a residential use (the Conditions established that developer would be able to build 15 

flats). The developer does so, but, a few years later, decides that a commercial area (a 

shopping mall), would be very profitable. In this case, the developer may try to 

negotiate with the Government a relaxation of the lease, which he may get or not, but, 

in case he gets it, it will be after paying a new premium.  

This simple example allows us to see that the Government changed the use of 

that piece of land not through a new Town Plan but through a private deal with the 

                                                           
341 For a study of the Government Leases and Conditions, vid points 5.1.3.1 and 5.1.3.2 of this thesis.  
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developer that acquired the land a few years before, allowing him to buy a 

relaxation of the lease after paying a new premium. 

Thus, the main conclusion is that control of the land is carried on more 

through Government Lease than not through Town Planning in Hong Kong. That 

being said, we can ask: what is the importance, then, of Town Planning in Hong Kong? 

Town Planning is, of course, a very important area in Hong Kong, but less important 

than in Spain, for instance, for the reasons that we have just analyzed. 

Lai answers part of this question regarding why Town Planning is important in 

Hong Kong if most of the control of the land is carried on through the leases and not 

through the plan itself: 

“An investor or a developer who obtains land at full premium would be very 

upset if his or her enjoyment of some or even all of the rights obtained 

contractually from the government are frustrated/pre-

empted/removes/diminished/attenuates, or becomes subject to the need for 

permission by a subsequent statutory town plan (…) The proprietor and his or 

her professional advisors, therefore, need to be able to interpret a statutory 

town plan in connection with the lease: (1) before buying a prospective landed 

property; and (2) when they realize that their existing landed property is 

subject to a (new) statutory town plan. 

[Besides], as the planner does not control financial resources, the 

implementation of his or her intention in the zoning plan can only be realized 

by the developer and specific government departments. (…) This is to say that 

the extent by which his or her plan is implemented is dependent on the reaction 

of the land market and resource spending of various government departments” 

(Lai, 2010:25-26). 

 As we can see, not only Town Plans must be interpreted in connection with the 

Government lease, but the planner depends on the developer to implement his plan. 

Thus, we can easily see that the Government leases are, from a practical point of 

view, more relevant than urban plans. 

 Regarding the control of land, the case Fully Profit (Asia) Ltd v Secretary for 

Justice342 is of great importance:  in this case, F owned several neighbouring plots of 

land. Each lot was the subject of a Government lease containing a restriction against 

building more than one house on the land. The doubt was if building a single 26-storey 

residential building straddling the lots would be a breach of the covenant not to build 

more than one house on the land. Ms Eu SC drew a distinction between the 

Government’s power as the public authority responsible for and in control of town 

planning and building matters and its rights as landlord. Thus, while some of the 

                                                           
342 [2013] HKEC 717, CFA. 
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general conditions and special conditions in the Conditions of Exchange are town 

planning control provisions, SC(4) sets the limit of the development potential over the 

land which Government as landlord had by contract disposed of to HKRT. 

 At last, we should make a brief reference to Mainland China: as we stated in 

Point 3 of this thesis, the legal system of China is still developing. Being this the case, 

China still needs to learn in many areas from other countries or other parts of the 

world. When it comes to Urbanism in Mainland China, the main model is that of Hong 

Kong, because, as we have stated and we will continue to analyse, Hong Kong’s 

“socialist-like” system is, for obvious reasons, very interesting to the Chinese 

authorities. 

 Actually, Chinese planners have always had a tendency to imitate or even 

copy cities from other parts of the world. One of the most amazing cases is that of 

Hallstatt (China), which is a housing development in the town of Luoyang (Guangdong 

Province), modelled after the Austrian city called precisely Hallstatt. According to an 

article343 written by Messmer in the Journal Hong Kong Free Press: “The area around 

Chinese Hallstatt is the result of a real estate boom gone wild. China’s GDP 

growth relies heavily on property development. Also, many people use real estate as a 

means to hedge against inflation and gain wealth. It has created vast urban 

developments nobody lives in. Hallstatt is one of them.” 

 

7.2.- Legal Regulation. 

 This is the main relevant legislation and other documents related to Town 

Planning in Hong Kong: 

• Town Planning Ordinance (Cap.131). 

• Building Management Ordinance (Cap.344). 

• Conveyancing and Property Ordinance (Cap.219). 

• Land Registration Ordinance (Cap.128). 

Apart from this legislation, there is a series of other documents that are basic 

for the study of this area, such as: 

• The Hong Kong Planning Standards and Guidelines (HKPSG). 

                                                           
343 “Hallstatt. An Austrian town in China where no one is home”, 7 July 2015. 

Hong Kong Free Press. 

< https://www.hongkongfp.com/2015/07/07/hallsatt-an-austrian-town-in-china-where-no-one-is-

home/> 
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• The Town Planning Board Guidelines. 

If we had to remark the most important legal instruments, we would remark 

the importance of the Town Planning Ordinance and also the Hong Kong Planning 

Standards and Guidelines. 

The Town Planning Ordinance, as its Long Title describes, seeks “to promote 

the health, safety, convenience and general welfare of the community by making 

provision for the systematic preparation and approval of plans for the lay-out of areas 

of Hong Kong as well as for the types of building suitable for erection therein and for 

the preparation and approval of plans for areas within which permission is required for 

development.” 

At the same time, the Hong Kong Planning Standards and Guidelines, 

according to their article 1.1, are “a Government manual of criteria for determining the 

scale, location and site requirements of various land uses and facilities. This manual is 

applied in planning studies, preparation/revision of town plans and development 

control.” 

Both the ordinance and the guidelines will be the basis for our study 

throughout this Point 7. We must bear in mind that, as Seabrooke states, “the basic 

goals of urban planning in Hong Kong are to avoid incompatible land uses, to control 

the urban form and landscape of a city functionally, aesthetically and ideally to have 

health, social harmony and civic identity” (Seabrooke, Kent and How ,2008:134). 

 

7.3.-Tools of Town Planning. 

 Lai (2000:26) considers that the town planner is constrained by two objective 

factors. Firstly, as we stated previously, the planner has limited tools to achieve 

his/her intention. His only practical tool is a statutory zoning plan, which, legally, 

consists of a zoning map and a set of notes. As Lai states, “the legal profession lays 

their hands on the private planning of others through the zoning plans they prepare 

under the Town Planning Ordinance, as well as enforcement actions taken within their 

ambit” (Lai,2000:26). 

 Secondly, the planner does not control financial resources, which provokes 

that the implementation of his intention in the zoning plan can only be realized by 

the developer and certain specific government departments. It means that his plan 

may frustrate or delay development, but it can never stimulate development. 

Therefore, the extent by which his plan is implemented is dependent on the reaction 

of the land market and resource spending of various government departments. As a 

consequence of that, when we are interpreting a town plan, we should be wary of 
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which land uses are present at the time of publication of the plan, which have been 

“programmed” for development, and which are only proposed or intended. 

 Lai states in the same page a common example: a home-buyer decides to 

purchase a flat because, among other things, there are a lot of nice things around the 

property as “indicated” on the statutory town plan. One of these is a large open space, 

which is coloured bright green on the plan exhibited. The reality is that the ‘Open 

Space’ zone may eventually be used as a vehicle detention pound, of for other 

“temporary uses” for many years before the residents nearly could enjoy the 

recreational facilities finally developed in the open space zone. 

 We must also bear in mind that town plans reflect the “planning intention” of 

the town planner at one point in time (the time when the plan is published), or, more 

accurately, the time when the plan is not yet superseded by a subsequent plan. 

 Unlike covenants or conditions in a lease (studied in Point 5), the provisions of 

a statutory town plan do not have a predetermined duration of terms of years. 

Whereas a land lease has a definite duration or term, a statutory town plan has no 

definite life, nor can limits its own life. However, in practice, planner changes is mind 

from time to time. This, at the end, implies a degree of uncertainty due precisely to 

this unspecified duration of the statutory town plan, which is an extra infringement of 

private property rights that are contractually defined in the lease conditions. 

Therefore, whereas proposed uses may not be realized in the near future (if at all), 

existing uses or environmental attributes may not continue to exist due to the 

eventual implementation of the plan and/or subsequent amendments. 

 Where the existing uses or attributes are good and those that replace them are 

bad, an investor or consumer may suffer economic or non-economic loss, as, for 

example, an investor who purchases an office unit with sea-views which are later 

blocked by reclamation indicated in a subsequent town plan. 

 The statutory provision for a degree of protection of the investor is that he is 

given a statutory right to make an objection to the plan, which has immediate legal 

effects, when it is published in the gazette. However, this protection is usually just a 

political safety valve, as, for politically weak objectors, “public interest” would dictate 

that the new plan prevails. However, if there is an overwhelming objection, then the 

plan will be further amended to follow “informed public opinion”.  

 To sum up, these three points that we have just stated are of particular 

importance for those people who try to interpret a statutory town plan before they 

make an investment (for example, buying a property with existing sea-views) or a 

consumption decision (like buying residential properties with proposed school open 

space nearby). 
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 Thus, as we stated in the Introduction, this is a complex system: developers 

obtain land from the government by contract, but a subsequent statutory town plan 

may take away some development rights conferred by the conditions of sale/grant 

because of a “public interest”. 

 At the same time, the Government charges the developer a premium for lease 

modification for a higher-value use, but, when a government town plan reduces the 

value of land, the government does not pay any compensation. 

 We must remember that, from an economic point of view, government 

planning is a non-price allocation for development rights in two ways: 

• It directs where new land supply (in the case of Hong Kong, by reclamation or 

terracing of hills) is located, by the process of “forward planning”. 

• It rations rights for redevelopment through a statutory planning application 

system which is superimposed on land that has already been allocated by 

contract via the leasehold land system, by the process commonly known as 

“development control”. 

As we stated previously in the Introduction to this Point, the theory behind the 

Hong Kong planner is that of the “Market Failure”; before going on, we must take for 

granted that the reasons for government planning are: a) to deal with land use 

compatibility/incompatibility in “land use allocation”, in “forward planning” and in 

“development control”; b) and to provide public goods, such as public open space. 

We must remember that land use and building development control by 

covenants in government leases/conditions of sale (grant/exchange, etc.) is 

considered inadequate and hence: 

i) All existing lease conditions must be further reinforced, qualified, 

modified, extended, intensified, and specified or reduced/removed by 

statutory town plans (namely the OZPs and IDAPA-DPA Plans); and 

ii) In so far as lease modification require planning applications, a Colum 2 

use, for instance, cannot be decided by the District Lands Conference 

(DLC) alone and must be first approved by the Town Planning Board; 

and 

iii) All new leases must be drafted in accordance with government town 

plans (which may be administrative initially). 

These last sentences may seem a contradiction if we compare them with what 

we said before; actually, not at all. The theory behind Town Planning in Hong Kong tells 

us that development control must be achieved through town planning and not through 

the covenants contained in Government Leases. This is the theory, of course, which 

makes absolute sense, as the main goal of a town plan is precisely to control the 
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development, while the main goal of a Government lease is, on the other hand, to 

“sell” a lot of land to a developer for a determined period of time, as thoroughly 

explained in Point 5 of this thesis. 

Nevertheless, we already established in Point 1 of this thesis that we would try 

to write it as practical and realistic as possible. Being this the case, we must distinguish 

between what is theoretically acceptable and what practice looks like. There is a clear 

political reason behind: the Government of Hong Kong is in charge of granting 

Government leases, while all the legislative power is in charge of Town Planning. Thus, 

the Government will have the tendency to rely more on controlling the development 

through the leases rather than through plans, as the granting of the leases as well as 

the inclusion of the particular covenants directly depends on them. 

This third point leads of course to both practical and theoretical problems in 

the context of Hong Kong’s leasehold land system. We must remember that an 

investor or a developer who obtains land at full premium would be very upset if his or 

her enjoyment of some or even all of the rights obtained contractually from the 

government are frustrated, or becomes subject to the need for permission by a 

subsequent statutory town plan (without any compensation, unless it involves “public 

purpose”). 

The proprietor and his or her professional advisors, therefore, need to be able 

to interpret a statutory town plan in connection with the lease: (1) before buying a 

prospective landed property; and (2) when they realize that their existing landed 

property is subject to a (new) statutory town plan. 

 As Lai wonders, “The government in effect is going back on its promises stated 

in the land lease. Is that justified? Is the justification of public interest, as demonstrated 

in planning appeal cases and court cases, convincing?” (Lai, 2000:25). 

 Lai344, in an article written in 2002, also established a series of important point 

that will help us to understand better what we have been explaining: 

“Two basic characteristics of the leasehold system in Hong Kong have been 

neglected. First, it is a contractual system by which government allocated 

private rights and obligations over land to lessees for cash considerations. 

Government stipulates in the land lease various controls over land use and 

building forms by express and implied covenants. Second, it is a means of 

private planning, as the development and management of land uses are 

matters of lessees. In other words, it is a means of private  planning regulated 

                                                           
344 As we can see, Lai is the main source when it comes to Hong Kong Town Planning. As stated in the 

Introduction, few books on every subject are published in Hong Kong, because of the way their 

university system works. Lai is, without any doubt, the biggest authority when it comes to the study of 

Town Planning (in HK). This is the reason why we will quote his books so often throughout this Point. 
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by government by contract (….) These characteristics of the leasehold planning 

have been overwhelmed by the perception of town planning as a matter of 

statutory land use zoning introduced by the Town Planning Ordinance of 1939. 

By December 1999, almost all developable lands in Hong Kong had been 

covered by statutory town plans. This means that these plans cover all lands 

held privately under the leasehold system. When a piece of private land 

obtained by contract is zoned and the intended new land use for land that falls 

under Column 2 in the “Notes” of the statutory town plan or where there us 

another requirement or planning permission, the lessee must submit a planning 

application.” (Lai, 2002:260). 

 This relationship between planning and the leasehold system make things a bit 

complicated. Wilkinson gives us an interesting example that helps us to see this 

difficulty (Sihombing and Wilkinson, 2014:197).Let us suppose that a client wishes to 

purchase a flat in the Western District for a residential use. His solicitor will have to 

check: 

a) The Government lease/Conditions of Grant to ensure that there is no 

restriction prohibiting the use of the flat for residential purposes. 

b) The Outline Zoning Plan (OZP) and accompanying notes, prepared under the 

authority of the Town Planning Ordinance, to ensure that there is no restriction 

prohibiting the use of the flat for residential purposes; 

c) The deed of mutual covenant (DMD) to ensure that there is no relevant 

restriction on the proposed user; 

d) That there are no restrictions on the proposed user in the occupation permit; 

e) That the Government has no plans to resume the land 

f) That there are no plans for highway development, which would interfere with 

the client’s enjoyment of the premises; and 

g) That there are no other statutory restrictions on the use of land or other 

matters which might cause concern to a purchaser. 

And, if we are talking about a developer client wishing to purchase land for 

development, the process is even more complex. 

 

7.4.- Town Planning and the Development Process. 

 7.4.1.-Development Process in Hong Kong. 

 In order to explain this point, we will follow the example set out by Lai 

(2010:54). Lai considers an idealized development cycle (Figure J, divided in seven 
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pages) for a greenfield site under complete government ownership, and sets out a 

series of steps which we will summarize 

 The first step is the decision to be made by the government for the 

development of a new town or a new area (for example, Disneyland). This decision 

may or may not fit in with the Territorial Development Strategy (TDS) or Subregional 

Development Review processes. Usually, it is preceded or followed by a consultant 

study conducted by planning consultants. 

 The second step is land surveying by land surveyors if the survey plans of the 

town or area need to be produced or updated. 

 The third step is the preparation of layout plans and outline development 

plans (ODPs). Layout plans are guides for major engineering works, while the outline 

development plans are guides for drafting land documents, notably conditions of sale 

and engineering conditions. If we talk about new towns, these plans are often drafted 

by consultants for adoption by the government. 

 After this, tenders for engineering works (such as those for reclamation, 

drainage, sewerage and highways) are awarded to contractors. This is followed by 

actual engineering works for site formation. This programming and control of such 

works is supervised by civil engineers. The programme for engineering woks is 

contained in the Public Works Programme or a new town development programme. 

 In accordance with the land use zoning in the ODPs, the estate surveyors in the 

government with the relevant District Lands Office prepare land documents for the 

disposal of land to the private sector (developers) and government departments. For 

the developers, conditions of sale or grant and for the government departments, 

engineering conditions.  

 Developers then obtain land by auction, tender or grant according to a land 

sale programme whereas government departments obtain land according to the Hong 

Kong Planning Standards and Guidelines (HKPSG).In theory, the base price set by the 

government in an auction or tender is judged by estate surveyors using proper 

valuation methods.  

This part of the development process is very interesting for our purposes, as it 

allows us to connect, once again, Town Planning with Land Law, the plans with the 

peculiar landholding system existing in Hong Kong. 

Lands without specific long-term use at the moment are allocated by the Lands 

Department under Short-Term Tenancy (STT) by tender. These STTs usually have a 

term of three years, with options of renewal. 
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The developer, after acquiring land, will normally proceed to develop the site 

rather than dispose it for temporary uses, as there is a “general condition” in the 

conditions of sale/grant that requires the land acquired to be developed within thee 

years of the land sale. The breach of this condition may trigger a re-entry process by 

the government. As there is normally no statutory town plan regarding this situation, it 

is not necessary to check the need for, or possibility of any planning application, so the 

developer will instruct his Authorized Person (AP), who in this case is an architect with 

qualifications for architectural designs and building plan submission to the Buildings 

Authority. 

Once the building plan is approved, the developer will proceed to award 

building contracts to contractors for the necessary construction work. Once again, we 

can easily observe the connection of this point with the rest of our thesis. In this case, 

this last sentence is clearly connected with the Point 6 of the thesis (Construction Law). 

Development Process in Hong Kong is an area that mixes all the subjects that we have 

studied so far. 

In Hong Kong, “pre-sale” and leasing of property before completion is common. 

As Hong Kong buildings are normally multi-storeyed, properties are sold as units that 

are collectively governed by a Deed of Mutual Covenant (DMC, as studied in Point 5) 

executed by the developer and the first buyer, who is often an “insider” of the 

developer (an employee or a subsidiary). As we already stated, the DMC is drafted by a 

solicitor, and it specifies the total number of shares of a development and the number 

of shares of individual units and their parking spaces. Upon the issue of an occupation 

permit (OP), a property buyer can occupy his/her unit lawfully. Once the positive 

covenants of the conditions of sale/grant are fulfilled, all owners obtain legal titles to 

their properties and the conditions become part of a government lease by operation 

of law. The Certificate of Compliance (CC) is the evidence of the factual compliance of 

these conveyancing technicalities. The use of the property upon completion is mainly 

ruled privately by the DMC and publicly by the provisions of the government lease and 

the Buildings Ordinance.  

 Land allocated to government departments will be developed only when 

funding for specific works items is made available. The design of such works for 

departments other than the Housing Department, which designs, builds and manages 

its own property, is the work of the architects in the Architectural Services 

Department. 

 When a new development area becomes mature, a draft Outline Zoning Plan 

(draft OZP) will be published in the gazette to control the subsequent change in use of 

a piece of developed land. A property owner whose interest is adversely affected by 

the plan has a right to make an objection to the Town Planning Board. 
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 For land retained by developers as investment property, redevelopment is easy, 

as there is no need to acquire titles of unit. But, for property sold as units, a developer 

is only able to develop the site of that property if he/she can acquire 100 percent of 

the shares of the buildings. If not, the developer must at lease acquire 90 per cent of 

the shares, and request for the government’s permission for forced acquisition of the 

remaining shares until he collects 100 per cent of the shares. 

 The developer will contemplate redevelopment only if in his investment 

analysis sees that the redevelopment leads to profits. Such gains can often be 

obtained if there is market for (a) a better use (i.e., one that is more valuable than the 

existing one), and/or (b) a more intensive form of development. To realize such a 

change and/or intensification of land use, the developer may need to obtain either 

lease modification or planning permission, and/or both, before the building application 

is meaningful. With no planning permission, a building plan submitted may be 

rejected. With no lease modification, if requires, the land with a building constructed 

according to an approved building plan and even an occupation permit (OP) may be re-

entered by the government. Where there is a need to make a planning application, 

review or appeal to the Town Planning Board to obtain the requisite permission, a 

town planner in private practice may be instructed. 

 The next figure will allow us to see graphically what we have been explaining in 

the last two pages. Actually, even if it is divided into 7 different pages, it is all the same 

figure: throughout it, we can see how the process of development begins, how it 

continues and how it ends. 
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FIGURE NUMBER 62: Flowchart showing the development cycle commencing with government planning 

studies on a greenfield site. Source: Lawrence Lai (2000). 
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FIGURE NUMBER 62 (continued): Flowchart showing the development cycle commencing with 

government planning studies on a greenfield site. Source: Lawrence Lai (2000). 
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FIGURE NUMBER 62 (continued): Flowchart showing the development cycle commencing with 

government planning studies on a greenfield site. Source: Lawrence Lai (2000). 
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FIGURE NUMBER 62 (continued): Flowchart showing the development cycle commencing with 

government planning studies on a greenfield site. Source: Lawrence Lai (2000). 
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FIGURE NUMBER 62 (continued): Flowchart showing the development cycle commencing with 

government planning studies on a greenfield site. Source: Lawrence Lai (2000). 
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FIGURE NUMBER 62 (continued): Flowchart showing the development cycle commencing with 

government planning studies on a greenfield site. Source: Lawrence Lai (2000). 
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FIGURE NUMBER 62 (continued): Flowchart showing the development cycle commencing with 

government planning studies on a greenfield site. Source: Lawrence Lai (2000). 
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 7.4.2.-The Planning Authorities in Hong Kong.  

 Even if there are several planning authorities in Hong Kong, in practice, when 

we talk about “the planning authority”, we usually refer to either the Town Planning 

Board345 or the Director of Planning (i.e., head of the Planning Department346). 

 The Planning Department prepares administrative town plans, such as Outline 

Development Plans (ODPs) and Layout Plans (except those within country parks), 

planning documents (like the Territorial Development Strategy –TDS-), Subregional 

Strategy Review, development statements, and the Hong Kong Planning Standards and 

Guidelines (HKPSG). 

 The Director of Planning (who is the head of the Planning Department) can 

designate, under the Town Planning Ordinance (section 26), any area in Hong Kong as 

“Interim Development Permission Areas” and take enforcement actions under the 

Town Planning Ordinance against violation of provisions in statutory plans for areas in 

which the first statutory plans are Interim Development Permission Area Plans. 

According to the own Planning Department: 

“The Planning Department is responsible for the preparation of various 

types of town plans to guide the proper use and development of land 

with the objective of making Hong Kong a better place to live and work 

in. These plans range from development strategies for the entire 

territory to detailed layout plans for individual districts. With increasing 

co-operation with the Mainland, our Department continues to keep close 

contact with neighbouring cities on cross-boundary planning and 

development matters. The Department also provides services to the 

Town Planning Board.” 

 On the other hand, the Town Planning Board can prepare statutory town plans 

(Development Permission Area Plans and Outline Zoning Plans) under the Town 

Planning Ordinance, for the whole of Hong Kong (even if, in practice, these plans do 

not extend to country park areas). 

 As previously stated, “these statutory plans are often superimposed onto land 

with pre-existing property rights, for which the planning and building control 

authority is the Lands Authority (the Director of Lands) as far as government leases 

                                                           
345 Town Planning Board of Hong Kong: 

<http://www.info.gov.hk/tpb/> 

346 Planning Department of Hong Kong: 

<http://www.pland.gov.hk/pland_en/> 
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are concerned, and the Buildings Authority (the Director of Buildings) in respect of 

approved building plans” (Lai, 2000:63).  

 This statement allows us to see, once more, the dual nature of town planning 

in Hong Kong, because of the peculiar regulation of property rights and the 

landholding system in Hong Kong. It may become perfectly possible that a statutory 

town plan is superimposed onto a land where a property right already exists. 

 According to the own Town Planning Board: 

“The Town Planning Board (the Board) is a statutory body established 

under section 2 of the Town Planning Ordinance (the Ordinance) with a 

view to promoting the health, safety, convenience and general welfare 

of the community through the systematic preparation of plans for the 

layout of such areas of Hong Kong as the Chief Executive may direct, as 

well as the types of buildings suitable for erection therein. 

The Board's main functions are laid down in section 3 of the Ordinance, 

i.e. to promote the health, safety, convenience and general welfare of 

the community through the systematic preparation of plans (that is, 

Outline Zoning Plans (OZPs) and Development Permission Area (DPA) 

Plans) for the layout of such areas of Hong Kong as the Chief Executive 

may direct, as well as the types of buildings suitable for erection 

therein.” 

 In practice, after our research stage in Hong Kong, we learnt that the Town 

Planning Board is often criticized by many professionals (lawyers, Professors…) for not 

being an authentic independent body. Some of them told us in person that its lack of 

independency severely undermines its credibility. 

 In this sense, Candy Tam assured in an article to the SCMP that347:   

“There are growing calls for the Town Planning Board to be independent of the 

Planning Department. While other organisations that oversee citizens' rights - 

such as the Ombudsman and Consumer Council - are independent, decisions 

affecting the fundamental right to a well-planned and sustainable city are 

currently made 'in-house'. 

The board's chairman is the permanent secretary for development (planning 

and lands). The government is both player and referee so we cannot expect 

the board to do anything more than rubber stamp plans put forward. 

                                                           
347 ‘Independent Town Planning Board is essential to ensure all parties’ interests’. 

Article written by Candy Tam. South China Morning Post (SCMP), 26 July 2011. 

<http://www.scmp.com/article/974492/independent-town-planning-board-essential-ensure-all-parties-

interests> 
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Zoning plans are drawn up to keep the small players in line while the big boys 

can go ahead and build whatever they want. 

An independent Town Planning Board is essential to ensure a level playing field 

and planning decisions that respect the expertise and concerns of all 

stakeholders.”  
 

It is important to remark that the effective planning and development control 
work of the Town Planning Board and Director of Planning, and of the Director of 
Lands and the Director of Buildings, is confined to areas outside country parks and 
sites of the Housing Authority (which obtains land from the Lands Authority). 

 The Director of Agriculture, Fisheries and Conservation designates Marine Fish 

Culture Zones and other types of zones under the Marine Fish Culture Ordinance. 

 The Country and Marine Parks Authority348 (the Director of Agriculture, 

Fisheries and Conservation) prepares and enforces statutory country park and marine 

park plans under the Country and Marine Parks Ordinance. We must bear in mind that 

country parks occupy more than 69% of land in Hong Kong.  

 And, at last, the Housing Authority349 is the lands, planning and building 

authority of lands obtained through the Lands Department. It prepares planning briefs 

for its estates and architectural designs for its building stocks. 

 

  7.4.2.1-Overlapping Functions. 

 The Town Planning Board, Buildings Authority and Lands Authority have some 

overlapping jurisdictions, as we can see in figure 63. Both the Town Planning Board 

and Building Authority have specific statutory powers to deal with “S.16, Planning 

Applications” under the Town Planning Ordinance and “building applications” under 

the Buildings Ordinance (and its subsidiary legislation). On the other hand, the Lands 

Authority deals with lease allocation and lease modification applications by private 

individuals on a contractual basis. In fact, government ‘planning’ by lease has been 

often described as “planning by contract” (Lai, 1998:249). 

 Even if these three authorities have independent powers and contractual 

capacities, some of their functions overlap when it comes to planning and 

development control.  The figure shows us the most important examples, but we could 

                                                           
348 Country and Marine Parks Authority: 

<https://www.afcd.gov.hk/eindex.html> 

349 Housing Authority of Hong Kong: 

<https://www.housingauthority.gov.hk/en/> 
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find some other as well. The most important thing to remember is that the system of 

planning and development control in Hong Kong, as previously stated, is far from being 

simple because of its dual nature. 

 

 

 

FIGURE NUMBER 63: Overlapping Control of Development by the Planning, Lands and Building 

Authorities. Source: Lawrence Lai (2000). 

 

 7.4.3.-Plan Hierarchy in Hong Kong. 

 Identifying the role of the several plans which control the use and development 

of land in Hong Kong is basic in order to understand the system of planning in Hong 

Kong. There is a distinct hierarchy of plans, which is precisely what we are going to 

explain. 

 We must remember once again that town planning in Hong Kong operates 

within the context of a leasehold land system; as previously stated, the lease as a 

voluntary contract can be regarded as a town planning document (indeed a town plan) 

in so far as it regulates land uses, building bulk, building height, plot ratio…  

 Until the 1990 amendment of the Town Planning Ordinance, the areas 

regulated by the Ordinance were just the areas of: 

a) Hong Kong Island; 
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b) Kowloon and New Kowloon; and 

c) Those parts of the New Territories (outside New Kowloon) which were 

designated as “new towns”. 

The land areas of Hong Kong other than these above and the “rural new 

Territories” (including the Outlying Islands) were considered as outside of the scope of 

the Ordinance. 

 However, the 1990 amendment of the Town Planning Ordinance expressly 

extended geographically the power of the Town Planning Board to prepare plans for 

the entire territory of Hong Kong, even if, in practice, planning for country parks has 

remained in the hands of the Country and Marine Parks Board, under the Country 

and Marine Parks Ordinance. 

 According to Lai, “Town Planning in Hong Kong is commonly understood as the 

activities and processes of the Planning Department and two statutory planning 

boards, namely the Town Planning Board and the Appeal Board formed under the 

Town Planning Ordinance” (Lai, 2000:71). 

 Actually, a substantial amount of land in Hong Kong is planned and controlled 

by the Housing Authority and the Country and Marine Parks Board with the Director of 

Agriculture, Fisheries and Conservation. Nevertheless, the role of the Country and 

Marine Parks Board or the Agriculture, Fisheries and Conservation Department in 

planning is less visible than that of the Town Planning Board or the Planning 

Department. The town plans and planning documents that are result of these activities 

and processes are considered to fall into this hierarchy: 
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FIGURE NUMBER 64: Hierarchy of town plans in Hong Kong. Source: Adapted from Hong Kong 
Government, Town Planning in Hong Kong: A Quick Reference (Planning Department, 1995), p.7. 

 

 The Planning Department produces the following non-statutory or 

administrative town plans or planning documents: 

a) Territorial Development Strategy (TDS) and related study reports. Its aim is to 

develop a long-term land use and transportation strategy for Hong Kong to 

cater for its growing population and changing needs. The current TDS is the 

report “Hong Kong 2030”.350 

b) Regional Development Strategy (RDS) and related study reports. These 

Regional (also called Sub-Regional) Development Strategies do not have any 

statutory basis either, and serve as a bridge between the TDS and the District 

Outline Zoning Plans (ODPs). Hong Kong has been divided into five sub-regions: 

                                                           
350 Planning Department of Hong Kong: 

“Hong Kong 2030: Planning Vision and Strategy”. 

<http://www.pland.gov.hk/pland_en/p_study/comp_s/hk2030/eng/finalreport/> 
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North-East New Territories, North-West New Territories, South-East New 

Territories, South-West New Territories and Metropolitan Area. There is a sub-

regional development strategy for each sub-region and the review produces a 

series of development statements to guide the formulation of District Plans. 

c) Development Statements (not shown in the figure) as part of the RDS. These 

are simply a part, a concretion, of the RDS.  

d) Outline Development Plans (ODPs). These non-statutory plans are drawn to a 

larger scale than the Outline Zoning Plans (OZPs), and show road proposals and 

the disposition of sites in greater detail than the OZPs. 

e) Layout Plans. They are even more detailed than the Outline Development Plans 

(ODPs), indicating the land use and development proposals for the area 

covered by the plan. For example, they are drawn up in respect of any area 

where reclamation is proposed and are used as the basis for land sales and 

allocation. 

f) Hong Kong Planning Standards and Guidelines (HKPSG). They provide a 

Government manual of current land use planning standards and guidelines, as 

we will see in Point 7.5. 

 

The Planning Department also prepares the statutory Outline Zoning Plan 

(OZP) as instructed by and prepared in the name of, in accordance with the Town 

Planning Ordinance, of the Town Planning Board. An OZP can be said to be a statutory 

district plan”. Each OZP has two statutory components: (a) a zoning map; and (b) a set 

of notes. The Planning Department always produces, in its own name, an Explanatory 

Statement as an attachment to the two statutory components of the OZP. It also 

produces for and in the name of the Town Planning Board some “Guidelines”, 

commonly referred to as the “Town Planning Board Guidelines”. OZPs have been 

prepared for “existing and potential urban areas”. 

Apart from these, we must also talk about the Interim Development 

Permission Area Plan (IDPA Plan), which is produced by the Director of Planning 

according to the Ordinance, and it is the first statutory district plan for the rural New 

Territories. It evolves through a draft and a Development Permission Area Plan (DPA 

Plan) produced by the Planning Department in the name of the town Planning Board, 

and eventually becomes an OZP. As Lai establishes, “the Director of Planning can 

designate under the Town Planning Ordinance any area in Hong Kong as a IDPA, but 

this power does not statutorily extend to areas in which the first statutory plans are 

Outline Zoning Plans and, as a matter of practice, to areas already included in a 

country park map” (Lai, Ho and Leung, 2010:52). 
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A statutory town plan (it does not matter if it is an IDPA Plan, a draft plan 

approved DPA Plan or an OZP) always provides for or requires planning permission for 

uses specified under Column 2 or elsewhere specified in the Notes whether or not 

such use is permitted by the lease, unless the use is an “existing” or pre-existing use. 

The next figure shows us the hierarchy of plans in Hong Kong from a different 

point of view than the previous one, focusing more on who has the power to propose 

the plan and their degree of enforceability: 

 

 

FIGURE NUMBER 65: Hierarchy of town plans in Hong Kong. Source: Oriol Caudevilla (2016). 

 

 

 

 7.4.4.-The Need for Compact Cities: the Case of Hong Kong. 

 Do we need compact cities? Or, in other words, do cities have to be compact? 
Alternatively, is it the phenomenon of sprawl better? There is not a single answer to 
these questions. In fact, most theorists have expressed different point of views on this 
subject. 

 On the one hand, a few authors have criticized the need for compact cities, 
defending the phenomenon known as sprawl (for sprawl we must understand a low-
density, automobile-oriented, -usually- suburban development). This is the case, for 
example, of Bruegmann, who in Sprawl: A Compact History stated that sprawl is “a 

natural result of affluence that occurs in all urbanized societies” (Bruegmann, 2005:18). 
Thus, Bruegmann defends the status quo of most American suburbs (as Bruegmann’s 
study is mainly focused on the United States) because of several reasons, namely: a) 
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Sprawl is what people desire in the absence of government coercion; b) Sprawl is the 
result of free market at work; c) the harmful side effects of sprawl are overrated by 
critics of the status quo and, d) sprawl cannot be limited without government 
regulations that will artificially affect the house supply and thus raise housing prices.  

 On the other hand, many authors have fiercely criticized sprawl and have been 
in favour of a model that favours compact cities. This is for instance the case of these 
theorists adhered to the American New Urbanism351 doctrine: for these authors (for 
example, Duany, Plater-Zyberk and Speck), sprawl is a dangerous phenomenon that 
must be reverted. In the same way, Lewyn, in a review of Bruegmann’s Sprawl: A 

Compact History published in the Harvard BlackLetter Law Journal, criticized 
Bruegmann’s points of view (and thus the idea of sprawl), concluding that: 

“If Bruegmann is trying to argue that only elites oppose sprawl, he is 

wrong because most Americans favor some limits on suburban sprawl. 

If Bruegmann is trying to argue that all elites oppose sprawl, he is 

equally wrong because the United States has pro-sprawl elites aplenty. 

Either way, Bruegmann’s populist posing adds more heat than light to 

the debate over suburban development.  

Bruegmann’s book is less important in and of itself than it is as an 

example of some common misconceptions about sprawl: the notion 

that the status quo is inevitable, the denial of government complicity, 

and the denial of sprawl’s more unpleasant consequences. Bruegmann 

claims that sprawl exists in every affluent society—but there is a world 

of difference between a region like New York City, where an 

automobile-centered life is one lifestyle choice among many, and a city 

like Oklahoma City, in which almost every adult needs a car to live a 

normal life. Bruegmann claims that sprawl is a result of the free market 

at work—but, in fact, government-built highways fragment 

development across the landscape, and government-enforced zoning, 

parking and street design regulations impede the creation of 

alternatives to sprawl. Bruegmann claims that sprawl expands 

consumer choice—but, in its most extreme forms, sprawl actually limits 

                                                           
351 According to the Congress for the New Urbanism (Chicago): 

“New Urbanism is a planning and development approach based on the principles of how cities and towns 

had been built for the last several centuries: walkable blocks and streets, housing and shopping in close 

proximity, and accessible public spaces. In other words: New Urbanism focuses on human-scaled 

urban design.  

 

These design and development principles can be applied to new development, urban infill and 

revitalization, and preservation. They can be applied to all scales of development in the full range of 

places including rural Main Streets, booming suburban areas, urban neighborhoods, dense city centers, 

and even entire regions. 

 

New Urbanists want to see those human-scale neighborhoods return. We create tools to reform 

zoning and street design and develop underutilized building types—like shopfront houses and 

courtyard units—that contribute to diverse neighborhoods. We advocate for villages, towns, and cities 

consisting of neighborhoods designed around a five-minute walk from center to edge. These ideas are 

fundamental to New Urbanist thinking.” 
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consumer choices by making the automobile the only feasible mode of 

transportation in many places.” (Lewyn, 2007:106). 

 Besides, there are authors like Jenks and Dempsey (2005:44) who suggest that 
denser cities offer three major advantages, namely: 

• Denser urban living makes possible more effective public transport, more 
journeys on foot through proximity, and more benefits to buildings such as 
insulation and shared services from adjacency, meaning all of this savings in 
energy use. 

• More homes can be serviced from less extensive infrastructure, which lowers 
the costs of constructing and managing services. 

• And greater concentrations of people mean that a greater range of social, 
recreational, health and other services can be offered in close proximity. 

As we can easily see, the choice between a model of a compact city or that of 
a disperse city (urban sprawl) has generated many and interesting debates in the 
United States.  

As for Spain, this topic has not been so intensely studied yet, even if some 
authors have done some research on it. This is the case of Amenós, who in his book El 

mito legal de la ciudad compacta352 has studied the phenomenon of compact cities vs. 
sprawl in the United States first to then export this study to Spain. Amenós, unlike 
Bruegmann or the New Urbanism theorists, does not support neither the model of a 
compact city nor the model of sprawl, but he just focused on analyzing the pros and 
cons of every model, criticizing not the model of compact cities per se, but the legal 
myth that has been created by lawmakers surrounding compact cities: “La sobrecarga 

reguladora no va a acabar con la dispersion. A veces, incluso, la estimula directa o 

indirectamente y, por el camino, multiplica artificialmente los precios” (Amenós, 
2015:155). 353 

 When it comes to Hong Kong, Hong Kong is a clear case of a compact city (even 
if we should make some remarks: first, it is not strictly a city but a region, and, even if 
it is compact, there are many rural and country areas as well). Hong Kong is thus one 
of the Asian cities that have evolved as a compact urban form. However, at the same 
time, Hong Kong is a peculiar case, as according to the data provided by the Lands 
Authority, only a 21.8% of Hong Kong land is built up.  

 Every time we say “a city is compact”, we refer, among other things, that its 
density will probably be very high. However, what does density exactly mean when we 
talk about urbanism? According to Shelton, “the field of urbanism has adopted and 

adapted [this term] to refer to the mass of people or building over a unit area of land” 
(Shelton, Karakiewicz and Kvan, 2011:15). Thus, when referring to people, the most 
                                                           
352 Its translation into English would be The Legal Myth of Compact Cities. 

353 The translation into English of this quote is: “A legislative overload will not end up with urban sprawl. 

Sometimes, this overload even stimulates it, directly or indirectly and, at the same time, artificially 

multiplies prices”. 
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common figures indicate residential density: that is, the number of people dwelling on 
or over a unit area of land (for instance, 15.000 persons per km2 or 39.000 per square 
mile. If referring to building, the most usual expression of density is the floor-to-site 
ratio (abbreviated to FSR or termed “plot ratio” as well) where the floor area is 
expressed as a quantity in relation to the site area: for example, where a building 
covers the entire site with two and a half floors, then the FSR is said to be 2,5 or 250 
per cent. 

 As we previously stated, Hong Kong is an extremely dense place. According to 
the date provided by the Government of Hong Kong354, Hong Kong is one of the most 
densely populated places in the world. The land population density355 as at mid-2014 
stood at 6690 persons per square kilometre, being its most densely populated 
district among the District Council districts that of Kwun Tong, with 57.250 persons 
per square kilometre. And, if we refer to a neighbourhood instead to a whole District, 
according to the same data, the most densely populated neighbourhood of the world 
is that of Mong Kok, in Kowloon (Hong Kong), with a population of 143.000 in an 
area of just 1km2, obtaining a population density of 130.000 inhabitants/km2. 

 As we stated in Point 2.2.1 of this thesis, the population of Hong Kong has been 
enormously increasing in the last 60 years. Right now, this increase is just of a 0’8% 
(according to the same Government data) annually, but this figure was much higher in 
the past. As we stated in that point, Hong Kong’s population tripled during 1950-2001, 
increasing from 2.2 million to 6.7 million over the period, being the current population 
of Hong Kong, in 2015, of 7.298.600 people356, approximately the same population as 
Catalonia, but in a much more reduced area. 

 This has caused that Hong Kong is the way it is nowadays: a vertical and 
volumetric city, where thousands of people live crowded in some small areas like 
Mong Kok but where, at the same time, most of its land is still countryside, having less 
than a third of the territory urbanised. This is perhaps one of the biggest 
contradictions of Hong Kong. 

 The next figure shows us the population density in Hong Kong. As we can easily 
observed, those areas paint in red (the most densely populated ones) are not very 
common but, at the same time, Hong Kong is one of the most densely populated areas 
in the world: 

                                                           
354 Data on population (2014), The Government of Hong Kong: 

<http://www.gov.hk/en/about/abouthk/factsheets/docs/population.pdf> 

355 Excluding marine population and area of reservoirs. 

356 Data provided by the Government of Hong Kong (2015): 

< http://www.gov.hk/en/about/abouthk/factsheets/docs/population.pdf>. 
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FIGURE NUMBER 66: Population density in Hong Kong. Source: Environmental Resources Management 
(2013). 

 We can observe how most of the most densely populated areas are 
concentrated in Hong Kong Island and, especially, in Kowloon (where, for example, 
Mong Kok is located). 

 Jia Beisi (2000) made an interesting study on the relationship of Environmental 
Protection and the fact of being Hong Kong a Compact City. In this article, following the 
theoretical discussion that we enounced a couple of pages above, she considers that 
sustainable cities must be compact because it will imply that, if we have a highly 
dense urban form, a minimal amount of undeveloped land will have to be converted 
into urban area, being favourable for the maintenance of local biodiversity and 
biological resources and, at the same time, reducing travelling distances and 
promoting the use of energy-efficient means of transport. 

 Beisi starts by remembering us the statistics already enounced, before studying 
the concrete problem existing in Hong Kong: 

“Hong Kong's unique geographical features are dominated by mountains and 

islands surrounded by seawater. With a population in approaching 7 million 

and a total developable landmass of not much more than 500 sq. km, Hong 

Kong is one of the most densely populated places in the world, with nearly 

26,000 people per Square kilometer living in the central urban areas. In Hong 

Kong, urban areas occupy only 16-18% of total territory. Hong Kong has 
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preserved 40 % of land as natural reservation areas. High-density life style can 

save energy, land, natural resources, and contribute to natural reservation. 

Despite Hong Kong position among the most densely populated regions on 

Earth, Hong Kong today still boasts more native species of plants, mammals, 

reptiles and amphibians than the whole of Britain. (Through the history, Hong 

Kong has developed a unique pattern characterised with mixture of functions in 

high density. Retails, offices, restaurants and residential space are overlapped 

vertically in one block. Dynamism in cities remains an undiscovered treasure, 

evidenced by the largely unappreciated success of Hong Kong and other 

Asian cities. High density living is a Hong Kong tradition with tremendous 

ecological advantages. It should be highlighted in all planning, design, and 

policy strategies as the key element to be maintained to achieve a sustainable 

future.” (Beisi, 2000:3). 

 However, at the same time, high density in Hong Kong creates huge pressure 
towards human wellbeing and surrounding environment. According to the date 
provided by Beisi, in 1999, the overall average space standard in Hong Kong was of 
12,6 m2 per person, having 110.000 households classified as inadequately housed by 
the government, households which did not even have the minimum living standard. 
This is because of one of the biggest problems that Hong Kong’s Urbanism has: the 
lack of space.  

Hong Kong is a place where space is scarce: the lack of construction land 
provokes a property bubble that increases prices, making real estate prices extremely 
high, as we will analyse, and provoking that, at the same time, people has to live in 
very small apartments. The way this system works in Hong Kong, in our opinion, clearly 
benefits big developers, who will obtain enormous profits from the land (we cannot 
forget that the biggest fortunes in Hong Kong depend on their real estate sector), but it 
harms most common citizens, who will have to pay enormous sums to acquire a 
household, which will be, probably, tiny. 

According to Beisi, “Socio-economic and political mechanisms are partly 

responsible for the poor living conditions in Hong Kong, where they occur. Market 

forces have been overwhelmingly dominating Hong Kong’s economy (…) The highest 

bidder who has bought the land development license of a piece of land behaves solely 

in a market context (…) The living area per person of the majority is extremely small 

considering average GNP standards “ (Beisi, 2000:4). Beisi’s solution is that of 
adaptable housing, which we will study in point 8.1. 

Thus, Shelton’s words acquire an enormous importance when he states that 
“both people and land densities have been high over most of Hong Kong for most of its 

history, and it is hard to make judgements on what constitutes overcrowding as this is 

in part culturally determined” (Shelton, Karakiewicz and Kvan, 2011:16).  

Anyway, after what we have studied in the last 5 pages, we can conclude that it 
is not clear whether a compact city is better than a disperse city or not (personally, we 
think it is, but it can be discussed, as it has been), but what we can conclude for sure is 
that Hong Kong is a compact city, that has one of the world’s highest population 
densities (even having one neighbourhood, Mong Kong, which is the most densely 
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populated neighbourhood in the world), which gives Hong Kong its character, its 
advantages and its disadvantages.   

 

FIGURE NUMBER 67: People walking through the streets in Mong Kok Road, Mong Kok (Kowloon, Hong 

Kong). Source: Oriol Caudevilla (2009). 

As we stated before, Mong Kok is the most densely populated neighbourhood of the world, in Kowloon 

(Hong Kong), with a population of 143.000 in an area of just 1km2, obtaining a population density of 

130.000 inhabitants/km2.  

This fact remains clearly visible in its streets: walking through Mong Kong after 5pm may become an 

odyssey. Thousands of people walk through this small but extremely crowded area, making it almost 

impossible to move fast. It is one of the major shopping areas in Hong Kong, which also used to be 

famous for being an area in which triads run nightclubs, bars and massage parlors. It also attracted a 

relevant international media coverage because of the demonstrations during the 2014 Hong Kong 

protests that took place in Mong Kok, as well as the 2016 Mong Kok civil unrest, described by some 

media as the worst riot in Hong Kong since the 1960s. 
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FIGURE NUMBER 68: Mong Kok streets at night. Source: Oriol Caudevilla (2009). 

 

FIGURE NUMBER 69: Central and Western District (Hong Kong Island) as seen from the IFC2. Source: 
Oriol Caudevilla (2015). 
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FIGURE NUMBER 70:  Ching Tai court, Tsing Yi (Tsing Yi, New Territories, Hong Kong). Source: Oriol 
Caudevilla (2016). 

Tsing Yi Island became in the 1970s a relevant area when we talk about Public Housing: the northeastern 

part of the island was developed in order to constructing public housing. 

 

FIGURE NUMBER 71:  Hong Kong Island as seen from the Victoria Peak. Source: Oriol Caudevilla (2015). 
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7.5.-The Hong Kong Planning Standards and Guidelines (HKPSG). 

 As previously stated, the Hong Kong Planning Standards and Guidelines 

(HKPSG from now on) are an administrative document drafted by the Planning 

Department whose goal is to provide a Government manual of current land use 

planning standards and guidelines. Or, in other words, as Wong states, “The HKPSG is 

a government manual of criteria for determining the scale, location and site 

requirements of various land uses and facilities. This manual is applied in planning 

studied, preparation/revision of town plans and development control” (Wong, 

2009:324). 

 The reason why we focus on the HKPSG instead of the other plans is because, 

as we saw in figure 65, the HKPSG provide the standards and guidelines which all the 

rest of plans should follow. 

 What we are going to do in this point is to analyze briefly the most important 

parts of the HKPSG, as at their version of November 2015.357 

 According to their Article 3 (of the Chapter 1), the purposes of the HKPSG are: 

• “To provide general guidelines to ensure that, during the planning process, the 

Government will reserve adequate land to facilitate social and economic 

development, as well as providing appropriate public facilities (Art.3.1). 

• The HKPSG provides an equitable basis for the allocation of scarce land 

resources (Art.3.2). 

• The HKPSG is also a tool that helps to regulate development by providing 

guidance in the sale, intensity and site requirements of various developments, 

as well as the supporting facilities required (Art.3.3). 

• In plan implementation, the HKPSG provides a yardstick to measure the 

sufficiency of land for various uses and the adequacy of facilities provided to 

serve a planning area (Art.3.4). 

• Apart from these development purposes, the HKPSG also provides guidelines on 

environmental planning, conservation of the natural landscape and habitats 

and conservation of HK’s cultural heritage and townscape, to raise the quality 

of Hong Kong residents (Art.3.5).” 

 

                                                           
357 The HKPSG may be purchased chapter by chapter from the Planning Department, or downloaded 

from their website (in our case, we have decided to download it from their website, as at November 

2015): 

Planning Department, the Hong Kong Planning and Standards Guidelines (HKPSG): 

<http://www.pland.gov.hk/pland_en/tech_doc/hkpsg/full/> 
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 7.5.1.-Residential Densities (Chapter 2). 

 According to Article 1.1.1, “residential density is a quantitative measure of the 

intensity with which land is occupied by either development or population. Control of 

residential density is a fundamental component of effective land use planning, as the 

relative distribution of population has major implications for the provision of public 

facilities, such as transport, utilities and social infrastructure.”  

 The main objectives of density policy are (Art.1.1.2): 

(a) “to promote an acceptable standard of environment and amenity for the 

occupants of residential areas; 

(b) to ensure an appropriate balance between the residential population of an area 

and the capacity of the existing or planned facilities and infrastructure required 

to service it; 

(c) to maintain an efficient intensity of land use in the context of competing 

demands on a limited supply of developable land; 

(d) to maintain safe levels of development and population in areas where there 

may be potential risks due to adverse geotechnical conditions, neighboring 

hazardous installations, etc.;  

(e) to provide for a variety of urban form for urban design reasons and to satisfy 

the demands of different market sectors; and 

(f) particularly in rural areas, to ensure development is of an appropriate scale in 

relation to its landscape setting.” 

The density of development in public and private residential areas in Hong Kong is 

guided by the plot ratio358. In other words, “plot ration is the ratio of total gross floor 

area of development to its site area (…) In planning practice, plot ratio is extensively 

adopted as a standard indicator for the regulation of land-use zoning and development 

control” (Ng,2009:5).  

 The first figure next page shows us how plot ratio works, being the first figure 

that of a building in which the plot ratio is 1 and being the second one that in which 

the plot ratio is 1,5. 

The second figure next page shows us the exact maximum domestic plot ratios 

permissible in Hong Kong, which are set out at the First Schedule of the B(P)R. We 

                                                           
358 Plot ratio may be defined as the ratio between the gross floor area of a building and the area of the 

site on which it is erected. 
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must also remember that the maximum domestic plot ratio is in accordance with those 

stipulated on OZPs and site class is not relevant.  

 

 

 

FIGURE NUMBER 72: Example of plot ratio. Source Edward Ng (2009). 
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FIGURE NUMBER 73: Maximum Permitted Site Coverage and Plot Ratio in Relation to Building Height for 

Domestic Buildings under First Schedule of B(P)R. Source: Planning Department (2016). 

 7.5.2.-Community Facilities (Chapter 3). 

 The HKPSG considers that an appropriate standard of living must be maintained 

by providing satisfactory housing and adequate employment opportunities (Art.1.1). 

One of the ways that will help to achieve such standard is by providing a wide range of 

community facilities. It is clear that, with such an increasing urban population and 

given the shortage of suitable flat land, high residential densities will have to be 

accepted, as we have just analyzed in the previous pages. This fact will require a 

growth in the provision of community services.  

 Chapter 3 of the HKPSG covers these facilities, no matter if provided by the 

private sector or by the Government: a) Education facilities; b) Medical and health 

facilities; c) Police stations; d) Magistracies; e) Correctional facilities; f) Fire service and 

ambulance service facilities; g) Arts Venues; h) Community halls and social welfare 

facilities; i) Post offices; j) Public mortuaries, and k) Funeral depots and parlours.  

 Some of these facilities have been classified as sensitive facilities, which are 

those facilities that, because of the service they provide, may cause unease or concern 

to their neighbours. These sensitive facilities, at the same time, have been divided into 

two different categories: 

i. “Group A: Facilities of territorial importance serving the wider public and who 

would not require frequent services of the facility (public mortuaries, funeral 

depots…). 

ii. Group B: Facilities of local or district significance serving specific client users 

who would require frequent services of it: health clinic, education facilities…” 
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This Chapter provides guidelines for each one of the kinds of facilities stated 

before; nevertheless, we are not going to study the criteria for each of them (studying 

the exact criteria for hospitals or schools would force us to drift away from our topic), 

but we will just provide the guidelines regarding the locational factors of these 

facilities. According to Art.1.4.3, these are the general planning principles of locating 

sensitive community facilities which should be considered:  

“(a) Land use compatibility aspect should, as a matter of principle for planning 

of all facilities, be a primary consideration in locating sensitive community 

facilities. 

(b) Apart from land use compatibility, the nature of services offered, the target 

users and visitors, the frequency of the target users requiring services of the 

community facilities and the possible public's reactions to these facilities would 

also be important in considering the choices of their locations.  

(c) Group A facilities would normally require stand-alone sites and should 

preferably not be located directly next to or at a close distance from residential 

development and non-sensitive community facilities. Where some of the Group 

A facilities unavoidably have to be located close to developments, buffer areas 

with physical barriers should be provided to separate sensitive community 

facilities from existing and planned developments. 

(d) In locating Group B facilities, the concept in favour of integrating these 

facilities with the local community rather than segregation should be 

encouraged wherever possible to meet social objectives and the policy of 

rehabilitation, though there could be opposition from some general public 

members to these facilities in their neighbourhood mainly due to groundless 

fear. (…) 

(e) In case there are strong and valid justifications for certain Group B facilities 

not to be located near residential or other development areas, the client 

bureaux/departments for the Group B facilities should provide clear site 

identification criteria for a suitable site to be reserved by Planning Department.  

(f) The accessibility and the transport needs of staff, users and visitors to the 

facilities should be duly considered for both Group A and Group B facilities 

despite that Group A facilities could be located further away from populated 

areas. (…)” 
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 7.5.3.-Recreation, Open Space and Greening (Chapter 4). 

Recreation is considered an essential land use in Hong Kong. Actually, 

according to what article 1.1.1 establishes, even if the pressure for land is extreme in 

Hong Kong, recreation is necessary for human beings. There are four principles (art. 

1.5.1) which guide the guidelines and standards contained in this Chapter, namely: 

• “Quantity: sufficient open space and recreation facilities should be 

provided to meet the demand for the most popular activities within each 

planning district. 

• Quality: it should be of a high quality, also meeting environmental 

standards. 

• Good practice: open space and recreation facilities should be provided 

within an integrated recreation and open space framework 

incorporating continuous pedestrian and/or cycle links. 

• Vision: Planning for recreation facilities and open space requires vision, 

especially vision for the district: we may need to consider attributes as 

the function of the district (is it principally a residential or a tourist 

area?), location and physical characteristics, socio-economic 

characteristics, level of existing facilities, accessibility of facilities, scope 

for private development, accessibility of facilities for special groups such 

as persons with disabilities…” 

Regarding greening, article 2.1 begins by remembering us some important data 

about the importance of greening in Hong Kong:  “Hong Kong has about 73 300 ha of 

woodland, shrubland and grassland accounting for about 66% of the total Territory’s 

area. Much of this is however contained in the higher ground or mountainous 

countryside mostly in the New Territories. Notwithstanding the seemingly large land 

coverage of vegetation in Hong Kong, the built-up townscape of Hong Kong is 

dominated by concrete landscape with little greenery, particularly when viewed at the 

street level.” 

This is why the HKPSG recommends following a greening policy to enhance the 

quality of the environment, establishing these planning guidelines on greening 

(art.2.7.1), guidelines that we will resume: 

(a) “Greening and tree planting should be considered at an early planning stage 

of the site development.  

(b) Existing vegetation should be preserved as far as possible and integrated 

into the development scheme. Adequate measures for protection of existing 

vegetation during construction works such as fencing around the trees, 

avoiding ground compaction in the root zones and keeping toxic materials 
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and fire away from the tree, should be planned before commencement of 

construction works, especially mature trees.  

(c) If applicable and feasible, trees and shrubs should be planted along the 

periphery of sites. For tree planting, a 3m wide planting strip and a 

minimum 1.2m soil depth (excluding drains) should be reserved. For other 

plantings, a minimum of 1m wide planting strip is recommended.  

(d) Landscape buffers can also be provided to screen service areas such as 

refuse collection point, loading and unloading area.  

(e) On vacant sites not immediately required for development within the short 

term, consideration should be given to provide temporary greening or to 

make available for tree nursery which can be easily transplanted to suitable 

locations subsequently upon development of the sites.” 

 

 7.5.4.- Urban Design Guidelines (Chapter 11). 

Chapter 11 of the HKPSG is devoted to the study of the concept of urban design 

and the guidelines that should be applied when carrying on urban design in Hong 

Kong. According to Lang, “urban design (…) is seen as an integrative design field 

addressing the traditional and overlapping concerns of city planning, landscape 

architecture, civil engineering (now often called environmental engineering and 

architecture” (Lang, 2006:3). 

It is not possible for us to describe all the guidelines contained in the HKPSG 

related to urban design (in the same way that we have not analyzed all the chapter of 

the HKPSG), as the provisions contained in the HKPSG could, per se, constitute the 

topic of a whole thesis. Thus, our goal in this point is just to explain a few features of 

the guidelines, features and characteristics that will allow us to understand better the 

rest of Hong Kong Urbanism, studied in Point 7 and 8 of this thesis. 

The first thing we must take into consideration when talking about urban 

design in Hong Kong is its physical context, its geographical features. Hong Kong is far 

from being flat; actually, it comprises very mountainous terrain, apart of course from 

many coastlines and harbours, being most of the territory of Hong Kong formed by 

islands.  

As Hong Kong has its own development needs, any urban design concept must 

be specifically tailored for Hong Kong. Article 5.1 of this Chapter establishes the 

objectives of urban design in Hong Kong: 

• To ensure high quality. 

• To embrace robustness. 
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• To encourage dynamism. 

• To accommodate flexibility. 

Article 6.2.6 establishes that developments in the north shore of Hong Kong 

Island should respect the dominance of Victoria Peak and other ridgelines when 

viewing from the Kowloon side, in particular from the West Kowloon Cultural District, 

as the next figure shows us: 

 

FIGURE NUMBER 74: Vantage Points. Source: Planning Department (2016). 

 According to Article 6.2.20, waterfront development should enhance the 

waterfront in terms of its form. It is considered that building bulk has a fundamental 

visual impact. For this reason, at prominent waterfront locations, appropriate plot 

ratio, height and disposition of building blocks should be considered. 
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FIGURE NUMBER 75: Well-designed Low-rise Waterfront Development. Source: Planning Department 
(2016). 

According to article 6.2.23, we must remember that taller buildings should be 

located inland, with lower developments on the waterfront. The goal of this principle is 

to avoid dominating the harbour and thus increase permeability to the waterbody. It is 

also considered that, where appropriate, a varying building height profile should be 

created, as the next figure shows us: 

 

FIGURE NUMBER 76: Avoid “Wall” Effect and Create Diverse Height Profile. Source: Planning 
Department (2016). 

At last, it is established that landscaped green areas (as well as tree planting 

and amenity strips along streets), major transport corridors and walkways should be 

provided in order to soften the man-made environment (Art.6.2.33). Thus, public 

accessibility to open spaces should be maximised, and a visual linkage that can help 
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direct pedestrians to open space facilities must exist and must be enhanced, as the 

next figure shows us: 

 

FIGURE NUMBER 77: Public Accessibility. Source: Planning Department (2016). 

 

The next picture shows us a new green belt area that did not exist before, but 

has been consequence of the Central Reclamation Phase III project (it is the Phase III 

of the Central-Wan Chai Reclamation Project)359. As we will study in Point 7.10 of this 

thesis, land reclamation is a technique which has been and is still widely used in Hong 

Kong in order to create new constructions in places that were occupied by the sea.  

Through this reclamation process that finished in 2012, 18 hectares of seabed 

in front of the Star Ferry pier from Central were reclaimed, including the construction 

of seawalls and the Construction of the Central-Wan Chai Bypass Tunnel. Even if it was 

not the main goal of this reclamation phase, a new green belt area has been created 

because of this project. 

 It shows us that, even if the huge concentration of high-rise buildings may 

make us think that Hong Kong planning is not a well organized example of 

                                                           
359 Civil Engineering and Development Department of Hong Kong, 

Central Reclamation Phase III: 

< http://www.cedd.gov.hk/eng/projects_complete/hki/7343cl.html> 
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development, actually it is just the contrary, as we are trying to explain throughout this 

Point 7. 

 

FIGURE NUMBER 78:  Area corresponding to the Central Reclamation Development Process 

Phase III, Central (Hong Kong Island). Source: Oriol Caudevilla (2014). 

 

 

 

This green area did not exist before the beginning of the Central Reclamation Phase III 

project. All this land has been reclaimed to the sea in the last few years, being the 

main goal of this reclamation project to build a tunnel from Central to Wan Chai. We 

may wonder: if the Government reclaimed 18 hectares, why did not they build even a 

single building? This is because they followed the guidelines contained in the HKPSG: 

we must bear in mind that, for example, Article 6.2.23 stated that high buildings 

should be located inland so not to block the views, among other reasons.  These urban 

design guidelines made it impossible to consider to build more high-rise buildings in 

front of some other buildings whose views would thus become completely blocked. 

 

 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

407 

7.6.-  Public Participation.  

 7.6.1.-Concept of Public Participation in Planning. 

 As Sharma states, “citizen participation is widely viewed as a key component in 

the planning process and, for the most, part, planners accept the notion that 

participation is important to producing enduring plans” (Sharma, 2014:47).  In other 

words, if it is the citizens who are going to enjoy (or maybe suffer) the consequences 

of a determined plan, it is logical that the citizens may have the opportunity to have 

their say in the process. However, by accepting this last statement, we are also facing a 

problem, which is: how wide must this public participation be? As we cannot forget 

that, at the end, the urban planner is a qualified professional, while we citizens, no 

matter how good our intentions may be, are not as qualified as professionals are. 

 According to Reynolds, “these factors [general disillusionment with local 

government and a belief that councilors are no longer representative of the electors] 

and the planning profession’s urgent desire to improve its public image, have resulted 

in the recent governmental and professional interest in the demand (…) which may well 

lead to a participation” (Reynolds,1969:1). Reynolds focused just on the case of the 

United Kingdom, but we consider that her words could be easily exported worldwide. 

 Besides, it is also easy to imagine that, usually, those citizens who will 

participate in planning are only those citizens who have an interest in it, maybe an 

interest as common citizens, maybe an economic interest (therefore, their 

participation may not be neutral). 

 But, first of all, what is the concept of public participation? According to 

Castaño, “por participación ciudadana entendemos la intervención activa y directa de 

los ciudadanos, a título individual o a través de colectivos o asociaciones, en las 

decisiones que afectan a toda la colectividad” (Castaño, 2001:3) 360. 

 Even if this concept emerged in the late 1960s in some Western countries, it 

was not until the late 1970s when public participation became a legal right in some 

jurisdictions, as it happened for example in Australia, where the New South Wales 

Planning and Assessment Act of 1979 provided statutory rights for the public to 

participate in the planning study conducted before the plan is made, the actual 

planning process and the plan implementation stage. 

 So far, we have mostly analyzed the advantages of public participation, but we 

cannot forget the fact that public participation is said to delay the process of planning, 
                                                           
360 The translation into English of this quote would be: 

“Public participation is the active and direct intervention of the citizens, as individuals or through groups 

or associations, in the decisions that affect the whole community”. 
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process that, if we relate it with Point 6 of the thesis, may involve the future existence 

-of billionaire construction contracts, so delays must be avoided. 

 As Lai states, “the major problem confronting the town planner in Hong Kong is 

largely a matter of public administration as most town planners are civil servants” (Lai, 

2000:89). 

 Thus, in order to understand the nature of public participation in planning in 

Hong Kong, we must first understand the evolution of local politics (for this matter, we 

must also refer to what we explained in Point 2 of this thesis, where we studied the 

History and Political System of Hong Kong). 

 Before the 1960s, public participation in Hong Kong was almost nonexistent. 

However, after the leftist riots in the 1960s, it became clear that some changes had to 

take place. In this sense, the administration led by Governor Murray MacLehose (1971-

1982) introduced the concept of “government by consensus and consultation”, which 

allowed both a wider consultation and more publicity of government policies (in other 

words, more transparency). Government departments began to publish more reports 

and public information materials (which has been the dynamic since then and still 

nowadays).  

 Nevertheless, the emergence of political parties after the handover period, 

parties that compete for public seats at various levels, has produced the articulation of 

social and economic  issues, issues which often imply mass participation. In this sense, 

the public in Hong Kong has become more professionally trained, better educated and 

politically more active, so it is logical that this same public wants to have a bigger 

participation in the process of making decisions than they used to have, including the 

fact of having a bigger say in the process of planning. 

 We can see how public participation in Hong Kong has had a considerable 

importance in the last few years: for example, the Protection of the Harbour Ordinance 

(Cap 531)361 would not have been possible without the campaign of public. In this 

                                                           
361 The Protection of the Harbour Ordinance was proposed to the Legislative Council by the Society for 

Protection of the Harbour (an environmentalist organization) in 1996 and was passed on June 1997. It 

aims to limit land reclamation in the waters of Victoria Harbour. 

According to s3 of the Ordinance: 

“(1) The harbour is to be protected and preserved as a special public asset and a natural 

heritage of Hong Kong people, and for that purpose there shall be a presumption against 

reclamation in the harbour. (Amended 75 of 1999 s. 4) 

(2) All public officers and public bodies shall have regard to the principle stated in subsection (1) 

for guidance in the exercise of any powers vested in them.” 

This ordinance is a clear example of public participation in Hong Kong, as it was proposed by an 

environmentalist organization, not by the Government itself. Environmentalist organizations have been 
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sense, there has been a clear involvement of the public in major planning issues in 

Hong Kong in the last years. 

 7.6.2.-Public Participation in Planning in Hong Kong. 

 As we stated above, public participation is an integral part of the planning 

process. Major amendments were made in 2005 to the Town Planning Ordinance 

(Cap.131) by which the plan-making process and vetting procedures of applications for 

planning permissions were streamlined, in order to enhance the transparency of the 

process of statutory planning. 

Thus, public participation may take place in the following forms: 

• Any person can submit written representations362 on draft statutory plans 

(supportive or adverse) to the Town Planning Board during the exhibition 

period of the draft plans (2 months). We must remark that all representations 

are open for public inspection, so any person could make comments on it.  

• Any person may make rezoning proposals to the Town Planning Board, but 

there is no statutory procedure for dealing with rights or for making such 

proposals. 

• Any person can peruse the draft plans prepared under the Board, and any 

person can make comments (during 3 weeks) on the planning applications 

received by the Board for its consideration during the vetting process. In order 

to inform the public of the planning applications, the Board must put up notices 

on newspapers and at the relevant sites to notify the public the application 

details, and to arrange for public inspections of these details. 

• The Board’s meetings are open for public’s observing at the Public Viewing 

Room of the Board’s Secretariat, and the minutes of the meetings are available 

at the Board’s website, so any person can check them. 

•  Elaborated procedures are provided in order to process application and an 

applicant who does not obtain a planning permission has a statutory right for a 

review under s.17 and then appeal under s.17B of the Town Planning 

Ordinance: 

 “(1) Where an applicant is aggrieved by a decision of the Board under 

 section 16 or 16A, the applicant may, within 21 days of being notified of 

 the decision of the Board, apply in writing to the secretary to the Board 

 for a review of the Board's decision 

                                                                                                                                                                          
influencing planning in the last two decades: they have not stopped most big projects, but they have 

had their considerable influence. This Ordinance is a proof of it. 

362 A comment or objection to a planning application is called a "representation". 
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 (…) 

(2A) The Board shall, as soon as reasonably practicable after any 

application is made to it under subsection (1) for a review of its decision 

under section 16, make the application available for public inspection at 

reasonable hours, and shall continue to do so until the decision in 

question has been reviewed under this section.” 

 

 The next figure shows us the Town Planning Board’s plan-making and public 

participation procedures: 
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FIGURE NUMBER 79: How to Participate in the Plan-Making Process. Source: Town Planning Board 
(2016). 

  7.6.2.1.-Applications, Reviews and Appeals. 

 Any person can make an application (following the procedures established in 

s16 of the Town Planning Ordinance) to the Town Planning Board for uses specified 

under Column 2 or in the cover pages (where appropriate for temporary uses within 

areas covered or once covered by the Interim Development Permission Area Plans) of 
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the notes of a plan prepared and published in the gazette under the Town Planning 

Ordinance.  

 Such a plan, whether if it is a draft or an approved plan, can be an Interim 

Permission Area (IDPA) Plan, a Development Permission Area (DPA) Plan or, usually, an 

Outline Zoning Plan (OZP). 

 It is important to remark that the applicant may or may not be the owner or 

occupier of the land involved. There is no statutory requirement for the submission of 

consultant reports or any other supporting documents for the application. The most 

common thing is that the planning application is made by planning consultants who fill 

in the standard form and prepare supporting reports on behalf of an applicant for an 

“s16 application”. 

 Regarding planning review, we must remark that any applicant who makes a 

planning application to the Town Planning Board under s16 of the Town Planning 

Ordinance has a statutory right to make a review (“planning review”) under s17(1) of 

the same Ordinance by the Board if his application is ejected, or is not satisfied with 

the planning conditions imposed by the Board on the “planning permission” for the 

application. 

 This review is restricted only to the original application and no variation can be 

raised. The decision of the Board is only made known to the applicant and is not 

published, even if anyone can inspect, free of charge, past records of such applications 

or reviews. 

 At last, when an applicant is not satisfied with the decision of the town Planning 

Board in a review, he has a statutory right to make an appeal (“planning appeal”) 

under s17B of the Town Planning Ordinance. The applicant may apply within 60 days 

after the notification of the Board’s decision under section 17(6). At the completion of 

the hearing –s17B(8)-, the Appeal Board (whose decision will be final) may: 

 “(a) adjourn for such period as it considers necessary to reach its decision;   

 (b) confirm, reverse or vary the decision appealed against;  

 (c) award to a party such costs legal or  otherwise as it considers reasonably incidental 

 to the preparation and presentation of  an appeal.” 

  

 At the beginning of this page, we mentioned (again, as this is not the first time 

we talk about it) the concept of Column 2. It has importance in this point, but it will 

mainly be important when we talk about change in use of land, in the next subpoint 

(7.7) of this thesis. Nevertheless, we consider that, once reached this point, we should 

clarify this concept in order to continue our study properly.  
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 In Outline Zoning Plans (OZP)363, land is divided into different zones denoting 

different land uses. Each zone is accompanied by a set of notes. These notes are 

basically composed of a table dawn up with two columns: Column 1 specifies land 

uses which are always permitted, while Column lists uses which might be permitted 

in that zone upon application, as we have just explained (these notes can also include 

some remarks regarding additional restrictions, like the maximum plot ratio, etc). The 

next figure is a good example of these notes: 

 

FIGURE NUMBER 80: Example of the Column 1 and Column 2 Uses as Specified in the Schedule of Notes. 

Extracts from the Approved Mong Kong Outline Zoning Plan No. S/K3/24 Source: Town Planning Board 
(2015). 

                                                           
363 As previously stated the Planning Department prepares the statutory Outline Zoning Plan (OZP). 

Each OZP has two statutory, components: (a) a zoning map; and (b) a set of notes.  
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  7.6.2.2.-Complaints. 

 There is no law establishing the right to make a complaint; however, any 

person can make a complaint (written or oral) to the Planning Department, whose 

professional staff handle complaints of various kinds as part of their duties. 

 

  7.6.2.3.-Planning Enforcement. 

 In 1991, the Town Planning Ordinance was amended to extend explicitly the 

jurisdiction of planning legislation to the entire territory of Hong Kong. Before this 

amendment, it had been presumed that the reference to “existing and potential urban 

areas” in the preamble of the Ordinance excluded the rural areas of the New 

Territories. 

 Under the provisions of the amended Ordinance, Interim Development 

Permission Area (IDPA) Plans (s26 of the Ordinance) were produced. However, IDPA 

plans were gradually replaced by the more refined Development Permission Area 

(DPA) Plans and then by the Outline Zoning Plans (OZP). In areas for which IDPA plans 

have been produced, changes in land use constitute an offence unless they are 

approved by the Town Planning Board, or permitted as of right (under Column 1 or 

on the cover pages of the notes) by the relevant statutory plans after the gazette 

date of IDPA.  

 The provisions including the definition of the offence, its remedies and 

statutory defences are described as “planning enforcement provisions” (Lai, 2000:95). 

According to them, the Planning Department may either serve an Enforcement 

Notice (s 23(1) of the Ordinance) requiring rectification (failure to comply with the 

notice entails prosecution) or proceed to prosecute directly. The accused may avoid 

prosecution or conviction if they obtain planning permission (Sections 7(c), 21(c), 

23(4A)(a)(ii) and 9(d) of the Town Planning Ordinance), or they can show that the uses 

in dispute are in fact “existing uses” (Section 7(a), 21(a), and 23(9)(b) of the 

Ordinance), this is, uses that have existed “immediately before” the date of the IDPA. 

 If convicted, the accused will be liable to pay fines. Anyway, when served with 

an enforcement notice, the best thing to do is not to ignore it and to seek legal advice 

immediately. 
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7.7.-Change in Use of Land364. 

 Lai considers that ‘change in use’ is probably, at the same time, the most 

difficult and important of all topics in planning practice (Lai, 2000:77). In fact, this 

concept has different dimensions, which we are going to study right now. 

 The first dimension of ‘change in use’ is the situation in which the government 

exercises enforcement actions in his contractual or statutory capacity against current 

land uses that are allegedly in breach of lease conditions, the Buildings Ordinance or 

the Town Planning Ordinance.  

 The meaning of “land uses” under the government lease is a matter of case 

law365, but there are statutory definitions of change in use under both the Buildings 

Ordinance and the Town Planning Ordinance. 

 In this sense, s25 of the Buildings Ordinance deals with the concept of “change 

in use of buildings”. Specifically, s25(3) states: 

 “The use of a building shall be deemed to be materially changed- 

(a) where the carrying out of building works for the erection of a building intended for 

such use would have contravened the provisions of this Ordinance; or 

(b) where the Building Authority could have refused to give approval to plans of such 

building works under section 16(1)(g).” 

 However, this is not the dimension we are interested in. Actually, we are 

interested in the other dimension, where ‘change in use” is the situation in which a 

proprietor wishes to develop a proposed land use lawfully in accordance with the 

Town Planning Ordinance. This situation covers several scenarios, namely: 

• Objecting to a draft plan: making an objection to a draft plan as a matter of a 

statutory right under s.6, which may or may not involve the next option. 

• Rezoning proposals: requesting the Town Planning Board to amend a statutory 

town plan (it does not matter if it is a draft or an approved plan) in force. 

Exercising its powers to make plans under s.3(1), so that the proposed use can 

be carried out or may be carried out (a) directly or (b) after a successful 

planning application. This second situation may take place when the proprietor 

finds that there is no chance of developing the use without contravening the 

town plan under Column 1 or making a planning application under Column 2 of 

a statutory town plan.  

                                                           
364 As Professor Christina Lo (HKU) told us, change in use of land is more a political matter than an 

economic one nowadays. 

365 In this sense, Attorney General v Melhado Investment Ltd.  [1983] HKLR 327 may be of interest. 
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• Planning applications under s.16 (and reviews and appeal under s.17 and 17B, 

as stated in the previous pages) for uses under Column 2 or the cover pages 

of the notes to statutory town plans. In this case, we talk about “s.16 planning 

applications”. 

 The Town Planning Ordinance, as we already studied, has provisions for the 

handling of objections and planning applications, but not rezoning proposals. 

 What we are going to do in his point is to differentiate areas in Hong Kong 

where the provisions for enforcement against and application for change in use is 

subject to different regimes of control due to various types of applicable lease 

conditions and town plans. 

 When studying this point, we must always bear in mind the fact that, as we 

already established at the beginning of this Point 7, Hong Kong’s town planning system 

is a dual system in which the nature of property rights under the leasehold system 

must always be kept in mind, as it may become perfectly possible that a statutory 

town plan is superimposed onto a land where a property right already exists. 

 It is impossible to describe all the possible interactions between the leases and 

all the types of town plans, especially in the New Territories, where Land Law issues 

are far more complex.  

 To sum up, if we wonder what a use is, our answer should be: it depends. On 

what? On whether we are talking about uses in land lease or uses in statutory town 

plans. In this sense, before moving on, we should clarify this last statement, always 

bearing in mind that this distinction is because of the dual nature of town planning and 

development control in Hong Kong: 

a) Uses in Land Leases: since the early 1980s, the Conditions of Sales or Grant in 

respect of government land parcels sold or grant executed have their user 

clauses and development conditions specified in great detail. However, in the 

ancient Crown (Government) Leases and Block Crown (Government) Leases, old 

Conditions and New Grants, the user clauses could be very simplistic. 

Some usual examples of user clauses and development conditions in old “lease 

conditions” are the next ones: 

• User clauses, limiting uses to: 

o Non-industrial purposes only 

o Residential use only 

o Commercial purposes only 

o Commercial/residential purposes only 
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o Private residential purposes only  

o Industrial purposes only 

o Industrial/ godown use/ factory building only 

As we can see, Crown Leases and New Grants were executed more than 50 

years ago when town planning and environmental issues were completely 

different from today, being a complicated academic and professional issue to 

consider how a building developed in our century should be controlled by a 

description in a lease executed several generations before. 

In this sense, Practice Notes issued by the Lands Administrative Office of the 

Lands Department help clarify the stance of the government regarding lease 

interpretation; however, only the court has the final word when a dispute 

cannot be resolved by mutual agreement. 

b) Uses in Statutory Town Plans: the Town Planning Ordinance provides no 

statutory definition of any land use or any class of land use zone. As Lai, Ho and 

Leung establish, “the statutory town plan in Hong Kong is a kind of land use 

zoning plan” (Lai, Ho and Leung, 2010:15). 

As previously stated, modern statutory planning of town and country in Hong 

Kong has been carried out under two major pieces of legislation, the Town 

Planning Ordinance 1939 and the Country Parks Ordinance 1976, and their 

amendments. 

The statutory land use zoning plan defines for each class of zone specific land 

uses in terms of two lists of uses (Column 1 uses and Column 2 uses) in the 

“Schedule of Uses” in the Notes and in terms of “planning intention” or other 

information in the Explanatory Statement and the Notes to the plan. However, 

it does not provide any definition of each land use: the legal meaning of a use is 

to be decided by (subject to Department of Justice’s legal advice) the 

government town planner and, in time of dispute, the court. In this area, the 

leading case is Wah Yick Enterprises Ltd366: in this case, the Court of Final 

Appeal stated that although the Definitions of Terms are prepared and 

published by the Planning Department only and do not form part of the OZP, 

they are clearly relevant and useful in showing the construction of various 

terms used in the OZP. 

 Nevertheless, the Town Planning Board makes available to the public a list of 

 definitions for land use items found in each of the two types of statutory town 

                                                           
366 [1999] 1 HKLRD 840. 

<http://legalref.judiciary.gov.hk/doc/judg/word/vetted/other/en/1998/FACV000012_1998.doc> 
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 plans. The most important of the lists, for plans without a history of IDPA, is 

 known as “Definitions of Terms Used in Statutory Plans”367. 

 Besides, the Planning Department produces sets of Town Planning Board 

 Guidelines and Guidance Notes for specific uses or zones. 

 7.7.1.-Dual Development Control: Land Lease and Statutory Town Plan. 

 As we already explained at the beginning of this Point 7 of our thesis, planning 

and land uses are regulated in Hong Kong not only through town planning (which is the 

normal case in most jurisdictions, as in Spain, for example), but through town planning 

and government leases. In other words, we are facing a dual system. 

 The Government of Hong Kong regulates land uses and changes in such uses for 

a piece of land under private ownership in two different ways: 

a) Through Government Leases or lease conditions, deeply analyzed at Point 5, 

for the piece of land at all time from its allocation; and 

b) through any statutory town plan (draft or approved) produced under the 

Town Planning Ordinance (Cap 131) that may be imposed on the same piece of 

land from time before or after the execution of the lease 

 We refer to Point 5.1.3 of the thesis regarding the complete explanation of 

Government Leases and the Conditions.  

At this moment, it suffices to remember, as we previously stated, that land use 

and building development control by covenants in government leases/conditions of 

sale (grant/exchange, etc.) is considered inadequate and hence: 

iv) All existing lease conditions must be further reinforced, qualified, 

modified, extended, intensified, and specified or reduced/removed by 

statutory town plans (namely the OZPs and IDAPA-DPA Plans); and 

v) In so far as lease modification require planning applications, a Colum 2 

use, for instance, cannot be decided by the District Lands Conference 

(DLC) alone and must be first approved by the Town Planning Board; 

and 

vi) All new leases must be drafted in accordance with government town 

plans (which may be administrative initially). 

                                                           
367 Town Planning Board, 

“Definitions of Terms Used in Statutory Plans” 

<http://www.info.gov.hk/tpb/en/forms/definition.html> 
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The theory behind Town Planning in Hong Kong tells us that development 

control must be achieved through town planning and not through the covenants 

contained in Government Leases. This is the theory, of course, which makes absolute 

sense, as the main goal of a town plan is precisely to control the development, while 

the main goal of a Government lease is, on the other hand, to “sell” a lot of land to a 

developer for a determined period of time, as thoroughly explained in Point 5 of this 

thesis. 

Nevertheless, we already established in Point 1 of this thesis that we would try 

to write it as practical and realistic as possible. Being this the case, we must distinguish 

between what is theoretically acceptable and what practice looks like. There is a clear 

political reason behind: the Government of Hong Kong is in charge of granting 

Government leases, while all the legislative power is in charge of Town Planning. Thus, 

the Government will have the tendency to rely more on controlling the development 

through the leases rather than through plans, as the granting of the leases as well as 

the inclusion of the particular covenants directly depends on them. 

This third point leads of course to both practical and theoretical problems in 

the context of Hong Kong’s leasehold land system. We must remember that an 

investor or a developer who obtains land at full premium would be very upset if his or 

her enjoyment of some or even all of the rights obtained contractually from the 

government are frustrated, or becomes subject to the need for permission by a 

subsequent statutory town plan (without any compensation, unless it involves “public 

purpose”). 

The proprietor and his or her professional advisors, therefore, need to be able 

to interpret a statutory town plan in connection with the lease: (1) before buying a 

prospective landed property; and (2) when they realize that their existing landed 

property is subject to a (new) statutory town plan. 

 Actually, this system is quite complicated. As we already explained in Point 7.3, 

even if, theoretically, development control should be achieved through planning and 

not through the conditions established in a Government Lease, the reality shows us 

that, most times, at practice, it is mostly carried through the leases and conditions. In 

other words, regardless of what should be desirable in Hong Kong’s legal system, the 

truth is that control of the land in Hong Kong is carried more through Government 

leases than through planning itself. 

 Lai (2008) considers the leasehold system existing in Hong Kong as a means of 

planning by contract. Actually, he states “People often(…) associate planning with an 

official zoning plan produced by civil servants called ‘planners’.(…) Very few people, 

planning practitioners or academics, are conscious of or sensitive to the fact that the 
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leasehold land system -on which government planning measures, such as zoning, are 

superimposed- is itself also a means of planning” (Lai,1998:249). 

 Some theorists support the replacement of the leasehold land system by a 

statutory planning system, arguing that this is a matter of necessary government 

intervention in a modern society. However, these theorists seldom appreciate the 

implications of the fact that planning legislation may be, by nature, negative. Planning 

legislation may regulate, stop or restrict, but never compel development (Levy, 1985; 

Lai, 1987). Actually, they ignore the fact that planning by a land contract can, as Land 

established, “in form as well as substance, achieve the same purpose of controlling 

land uses” (Lai, 1998:250). 

 Some theorists have described the leasehold system as a ‘public leasehold 

system’ (Pearce, 1981; Wong, 1986) because the government is a ‘super-landlord’ 

controlling all land.  

 As we already established, even if the first Town Planning Ordinance was 

enacted in 1939, it was not until 1973 when some planning restrictions were 

introduced apart from the government leases. This fact has implied a gradual increase 

of the importance of the Planning Department as opposed to the Lands Department 

when it comes to the administrative aspects of planning. However, where a proposed 

development is permitted under the draft or approved plan but would contravene a 

covenant in the lease, the developer must still apply for a variation of the lease and 

may have to pay a premium for such variation.368 In the words of Deputy Judge 

Cruden in Mexx Consolidated (Far East) Ltd v The Attorney general369: 

“No matter what approval the Town Planning Board may have given under its 

statutory powers, that would not have affected or reduced the Crown’s 

contractual powers under the Crown Lease. They are two quite distinct 

concepts (…) if the Town Planning Board –which is a wholly Government 

administrative  body and not a judicial or quasi-judicial tribunal- approved of 

the changed use, the Crown might then, in its contractual capacity, more 

favourably deal with an application by the lessee for the waiver or modification 

of the user covenant”. 

 Conversely there could also be situations when, as a result of a rezoning 

exercise or amendments made to an OZP, the Town Planning Board’s decision could 

result in a landowner’s development rights as stated in the lease being diminished. 

There are at the moment no statutory provisions for compensation in the event of an 

                                                           
368 In our opinion, this fact shows us, once again, that even if in theory the authorities in Hong Kong 

prefer development to be carried out through planning and not through the covenants included in the 

leases, in the practice, this general preference is not so clear at all. 

369 [1987]HKLR 1210. 
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adverse down-zoning situation unless the new zoning is for a public purpose, in which 

case the government can be persuaded to resume. 

 To sum up, as we have stated in these last pages and as we stated at point 7.3, 

this dual system in Hong Kong is far from being simple. It is actually a complicated one, 

in which theory and practice do not converge. As Wilkinson states, “it may be said that 

the system of town planning in Hong Kong is lacking in sophistication and has a 

pragmatic rather than a theoretical basis (…) Indeed, it has only been in recent times 

that Hong Kong has had an overall planning strategy.” (Sihombing and Wilkinson, 

2014:207). We are going to see these methods applied in practice. 

 

 7.7.2.-Change in Use and Development Control under the Land Lease, Town 
Plans and the Buildings Ordinance. 

 As we previously stated, enforcement against or an application for change in 

use in Hong Kong varies due to differences in the types of applicable leases/conditions 

and town plans in the regimes of statutory enforcement. 

 Thus, it becomes impossible to specify every possible interaction between the 

land lease and the various types of town plans that may be imposed on the ‘privately 

owned land’, especially on the ‘private agricultural land’ held under Block Government 

Leases in the New Territories. Because of all this, we are only going to present the 

most commonly found situations in practice. 

 Figure 81 shows us all the areas in both the New Territories and Hong Kong 

Island and Kowloon that have been covered by statutory town plans, and all the 

areas that have not been covered by such plans. This distinction will be very important 

for us. 

  7.7.2.1.-In the New Territories. 

 As we will see in Figure 81, not all areas in the New Territories have been 

covered by statutory town plans. 

• Where there is no Statutory Town Plans: 

a) Where there is no district town plan of any kind (Scenario A): 

All lands in Hong Kong fall within the ambit of the planning strategy Hong 

Kong 2030 (which replaced the former Territorial Development Strategy –

TDS-) and the Hong Kong Planning Standards and Guidelines (HKPSG). 

Nevertheless, some areas outside country parks are not covered yet by any 

district town plan. A classic example of this was Discovery Bay on Lantau 

Island, which became subject to an OZP on 14 September 2001, more than 
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twenty years after the development began to take shape according to a 

Master Layout Plan. 

In this Scenario A, government control of land use or built form is exercised 

on a contractual basis according to lease conditions, subject to whatever 

relevant ordinances, notably the Buildings Ordinance. 

Change in use in this scenario not permitted by the lease requires lease 

modifications or waivers, which invariably involve payment of premiums, 

followed by building applications, unless the works are exempted by the 

Buildings Ordinance. 

In the New Territories, some kinds of buildings-‘New Territories Exempted 

Houses’ (NTEH)- are outside the reach of the Buildings Ordinance. However, 

they are permitted if and only if they satisfy all policy and design 

requirements of the New Territories Exempted House (NTEH or “small 

house” policy370. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
370 See Lands Department (2005), Building of New Territories Exempted Houses, Hong Kong: Lands 

Department. 

<http://www.landsd.gov.hk/en/images/doc/Building%20NT%20Exempted%20Houses_e.pdf> 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

423 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

FIGURE NUMBER 81: Areas covered by statutory town plans. Source: Planning Department (2016). 

For such lots, the lessees have a contractual right to use land for open 

storage, in so far as it does not involve building works. When an ‘Interim 

Development Area Plan’ is imposed, the use ‘immediately before’ the 
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date of the IDPA Plan is an ‘existing use’ that is allowed to persist under 

the Town Planning Ordinance or the relevant statutory plan. 

Consequently, a landowner has the economic incentive to maximize 

removal of natural vegetation covers, wet lands… not yet caught by 

IDPA Plans, which often leads, unfortunately, to the destruction of 

ecologically significant habitats. 

b) Where there are only non-statutory district plans (Scenario B): 

By June 2004, there were virtually no more populated Outlying Islands 

in the New Territories which had been only covered by administrative 

town plans in the past (Lamma Island, Peng Chau and Cheung Chau 

became subject to outline Zoning Plan, respectively, on 25 August 2000, 

20 February 2001, and 18 June 2004). 

As in Scenario A, government control of land use or built form is 

exercised on a contractual basis according to lease conditions, subject to 

relevant ordinances, notably the Buildings Ordinance. The main 

difference with Scenario A is that, when considering lease modifications 

and small house applications, the Land Authority would take into 

account the provisions of the relevant administrative town plans. 

Change in use in this scenario requires lease modifications or waivers (if 

that use is not permitted by the lease), which invariably involve 

payment of premiums, followed by buildings applications, unless the 

works involved are exempted by the Buildings Ordinance. If the proposal 

is consistent with the administrative zoning, then it is considered that 

the applicant has a greater chance of success. 

Applications for NTEG are permitted if and only if they satisfy all policy 

and design requirements of the New territories Exempted House Policy 

(NTEH) policy as well as the provisions of the administrative town plans. 

When an ‘Interim Development Area Plan’ is imposed, the use 

‘immediately before’ the date of the IDPA Plan is an ‘existing use’ that is 

allowed to persist under the Town Planning Ordinance. When an IDPA 

Plan cannot be imposed but a DPA is, the use ‘immediately before. The 

date date of the DPA Plan is ‘existing use’ that is allowed to persist 

under the Town Planning Ordinance. 

• Where there are Statutory Town Plans: 

a) Where there are only statutory district plans with no history of IDPA or DPA 

Plans (Scenario C): 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

425 

In this case, this scenario is mainly found outside new towns. 

Development in this scenario is identical to that in the urban areas of 

Hong Kong Island and Kowloon. There is no enforcement provision in 

this scenario under the Town Planning Ordinance. 

Enforcement of town plans in this scenario will depend on (a) the lease 

modification and enforcement mechanism, where there is a linkage 

clause in the lease stipulating compliance with town planning law 

provisions; and (b) the building plan permission and occupation permit 

system under the Buildings Ordinance. We must remark that the 

Building Authority has discretion not to follow the provisions in 

statutory town plans. 

b) Where there are only statutory district plans with a prior history of IDPA 

Plans (Scenario D1) or where there are statutory plans that are either draft 

DPA plans with no prior history of IDPA Plans or any subsequent statutory 

plans arising from such draft DPA Plans (Scenario D2): 

This scenario is similar to Scenario C, except that there are provisions for 

enforcement under the Town Planning Ordinance for areas previously 

designated interim development permission areas (Scenario D1) or 

development permission areas (Scenario D2). 

c) Where there are both non-statutory and statutory district plans with no 

prior history of IDPA or draft DPA Plans (Scenario E). 

This scenario is mainly found within new towns. In this scenario, 

development is identical to that in the urban areas of Hong Kong Island 

and Kowloon. 

Enforcement of town plans in this scenario will depend on (a) the lease 

modification and enforcement mechanism, where there is a linkage 

clause in the lease stipulating compliance with town planning law 

provisions; and (b) the building plan permission and occupation permit 

system under the Buildings Ordinance. We must remark that the 

Building Authority has discretion not to follow the provisions in 

statutory town plans. 

   

  7.7.2.1.1.- The “Shrine case”. 

 The Shrine Case is an interesting case for us at this moment, as it allows us to 

see a dispute based on the concept of land uses in the New Territories, and it involves 

many of the concepts that we have been explaining. 
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 On 3 October 2011, the Court of First Instance handed down a judgement in 

Hero Limited and Others v. The Director of Planning371 which involved how the term 

“shrine” should be interpreted after its use in the Outline Zoning Plan. The question 

was as if a shrine was simply a place of worship of a deity or it also included a 

receptacle for revered objects including cremated ashes of deceased people.372  

 The Court finally stated that a “shrine” cannot be interpreted to include a place 

which is mainly a columbarium (a fact which is relevant regarding the compliance with 

the permitted user provisions in the relevant OZP). 

 The origin of this case is the decision of the Director of Planning to issue 

enforcement notices to require the Applicants to discontinue the unauthorised 

development of a building erected on the land. This building included around 1.500 

small cupboard which were used to contain cremated ashes of the deceased people. 

The Applicants marketed the facilities as “The Shrine (明月山)" and described it as a 

shrine business. 

 Nevertheless, the Director of Planning considered these cupboards to be 

columbarium niches and thus issued enforcement notices precisely to require the 

discontinuation of this business, on the basis that columbarium use is not permitted by 

the relevant OZP. 

 The relevant OZP in this case was Ngau Tam Mei OZP, being the land in 

question zoned as “Village Type Development” (“V Zone”). The Notes to the OZP for V 

Zone described a “shrine” as one of the uses that are always permitted in land, not 

requiring any application to the Town Planning Board for planning permission. 

 However, there was no reference to “columbarium” under the Notes for V 

Zones. Instead, columbarium was listed under Column 2 in the Notes for other zones 

such as Green Belt. Thus, as it is a Column 2 use, it requires planning permission from 

the Town Planning Board. 

 In this case, the issue before the Court is if the development on the land came 

within the meaning of “shrine” which is always permitted under the Notes to the OZP. 

The Applicants considered that the development fell within the meaning of “shrine”, as 

a shrine should also include an ancestral shrine for beloved and revered ones an also 

as, according to local traditions, the object of worship in a shrine is not confined to a 

deity, but may also include an ancestor. So, if the use came within the meaning of 

“shrine”, it did not matter if it could also be regarded incidentally as a “columbarium”. 

                                                           
371 HCAL 3/2011. 

372 It must be noted that, in order to understand this case properly, the reader should be at least slightly 

aware of some aspects of the Chinese culture, such as their religious habitudes and their funerary 

rituals. 
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 But the Court rejected these Arguments stating that the Notes to the OZP 

provided a clear distinction between “shrine” and “columbarium” uses, as the former 

did not require planning permission but the latter did. Thus, a use that should be 

classified as “columbarium” cannot be classified at the same time as “shrine”, as then 

the distinction between both concepts would become meaningless. 

 Besides, before the OZP, the land was subject to the Ngau Tam Mei 

Development Permission Area Plan ("DAP"). Under the DAP, "shrine" was specified as 

one of the uses always permitted under column 1 but "columbarium" was listed under 

column 2. This shows that, historically in the context of DAP, the word "shrine" was 

given a meaning which could not cover uses which should properly be described as 

"columbarium". 

 To sum up, this case allows us to see the importance of some concepts that we 

have been studying in these last pages, such as the differences of the uses contained in 

Column 1 from those in Column 2, the application necessary to obtain permission for a 

Column 2 use, and also the changes of use in land in the New Territories. Besides, this 

decision also confirmed the importance of ascertaining the planning intention behind a 

particular zone to determine whether a particular type of development is permitted or 

not, being necessary to take into account the OZP as a whole in order to consider these 

planning intentions.373  

 

  7.7.2.2.- In Hong Kong Island and Kowloon. 

 Once again, we will have to distinguish several possible scenarios, even if the 

scenarios are much less complex in Hong Kong Island and Kowloon than they were in 

the New Territories. 

• Where there are both Non-Statutory and Statutory District Plans 

(Scenario E). 

By 2002, all land parcels in Hong Kong Island and Kowloon have been 

covered  by both administrative and statutory town plans. The land parcels 

not so  covered by town plans (which are those parcels still in yellow in the 

map we attached) are inside country parks. 

In this case, government control of land use or built form is exercised on a 

contractual basis according to lase conditions, subject to statutory town 

                                                           
373 Apart from that, this case also reconfirms the principle established in the case Wah Yick Enterprises 

Ltd, which we quoted above (supra 27): although the Definitions are prepared and published by the 

Planning Department and do not form part of the OZP, they are useful in showing the construction of 

the terms used in the OZP. 
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plans that may or may not displace or confer extra development rights and 

relevant ordinances, notably the Buildings Ordinance.  

The rule in the Melhado Case does not apply, as almost all lands are subject 

to government leases with specific user restrictions. 

Enforcement of town plans in this scenario will depend on (a) the lease 

modification and enforcement mechanism, where there is a linkage clause 

in the lease stipulating compliance with town planning law provisions; and 

(b) the building plan permission and occupation permit system under the 

Buildings Ordinance. We must remark that the Building Authority has 

discretion not to follow the provisions in administrative town plans ad 

Outline Development Plans. 

  

• Where there is No Statutory or Administrative Town Plan (Scenario F). 

This scenario only apples to a mass of land not covered by any statutory or 

administrative town plan, an area which is government land within the Tai 

Tam Country Parl. The relevant development permission authority for this 

area is the Country and Marine Parks Authority. 

 

 7.7.3.-Land Utilization in Hong Kong. 

 So far, we have been analysing the changes in use of land from an abstract 

perspective, but, once we arrive in this point, we must ask: how is the land utilization 

specifically in Hong Kong? We already introduced this topic in Point 5.1 of our thesis, 

but now we are going to develop it more thoroughly.  As we have been stating 

throughout this thesis, if we analyse the utilization of land in Hong Kong, the results 

may seem surprising at first sight. Even if he image one may have of Hong Kong is that 

of a town full of skyscrapers, the reality is that just a 23,4% of Hong Kong’s land us 

urban or built-up land: 
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FIGURE NUMBER 82: Land Area Analysis. Source: Planning Department (2015). 

 If we analyse the figure above and its data, we can clearly see how a 66’5% of 

Hong Kong’s land consists of “green land”, being woodland (22’1%)/shrubbland(20’6%) 

and grassland and wetland (23’8%).  A 6,1% consists of agricultural land, while only a 

23’4% consists of urban land, including within residential land (6’9%), commercial 

(0’4%), industrial (2’3%), transportation (road, railways and airport, 5’1%)… 

 Thus, the main conclusion we can extract from these data is the fact that he 

proportion of urban land in Hong Kong is considerably small, while the proportion of 

“green land” is very high, at least comparing it with some other towns of its size.  

 That being said, from these characteristics we may extract the fact of why Hong 

Kong planners have had the tendency of using land reclamation as a means of 

“creating” new land: most of Hong Kong land is barren and not flat, land in which 

constructing may be difficult. Therefore, Hong Kong planners have tried to gain land 

from the sea, as we will see in Point 7.10. 

 The next figure shows us the distribution of the major types of land use in Hong 

Kong. As we can easily observe, residential and commercial uses are mainly 

concentrated in the most populated places, obviously: the northern strip of Hong Kong 

Island, all of Kowloon, and some parts of the New Territories, such as the Sha Tin area, 

Tuen Mun… 
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FIGURE NUMBER 83: Distribution of the major types of land use in Hong Kong. Source: Planning 

Department (2016). 

 

 As Jima stated supra: “Despite the rapid urbanization of Hong Kong over the 

last few decades, until the late 1960s a serene countryside, contrasting with the 

bustling city close at hand, was left by default. The new-town programme initiated in 

the 1970s accelerated the rural degradation. Agricultural decline and urban-generated 

forces such as city expansion, land-value appreciation, port development, 

suburbanization and China trade provided the impetus” (Jima, 1997: 270). 

 It remains clear that Hong Kong is the product of some fast periods of 
urbanization. In Point 2.2.1, we already analyzed the demographic evolution of Hong 
Kong and stated how fast its population had increased during certain periods 
(especially at the 1960s as a result of the dangerous political situation in Mainland 
China). Thus, if we compare the current Hong Kong in 2016 with Hong Kong 1960, it is 
clear that the situation has drastically (and, for some theorists like Jima, even 
dramatically) changed. However, we consider that the situation, even if it is logically 
worse than in 1960, is not dramatic at all. 

 As Nissim states, “the situation today is probably not as bad as some 

environmentalists and green groups would have us believe” (Nissim, 2011:156), as we 
will analyse more deeply when we talk about land reclamation at Point 7.10. Since the 
enactment of the Country Parks Ordinance (Cap 208) in 1976, Hong Kong has now 24 
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Country Parks plus 22 special areas for not use conservation which cover some 40% 
of the territory’s total land mass, as we saw in the Land Utilization map above.  

 Country Parks are designated for the purpose of nature conservation, 
countryside recreation and outdoor education. On the other hand, Special Areas are 
created mainly for the purpose of nature conservation. 

 Besides, we must also remark the existence of the Marine Parks Ordinance (Cap 
76), enacted in 1995, which provides for the designation, control and management of 
Marine Parks and Marine Reserves, existing currently four such parks and one reserve. 
This legislation even has provision for the government to resume private land for the 
purposes of marine parks or reserves and such resumptions are deemed to be for a 
“public purpose”.  

 In fact, Nissim considers that “in the light of all [the events] we can safely say 

that the protection of the environment, which must include conservation, is now a 

‘public purpose’. It would not have been possible to make this suggestion ten or even 

five years ago but today we can” (Nissim, 2011:157).  

 Thus, to sum up this point, we can conclude that the land resources in Hong 
Kong are very limited, as Ye states: “Hong Kong is poor in natural resources, but has 

fine natural harbours and advantageous geographical location, backing on the 

motherland and being a trade hub in the Far East.(…) Due to the expansion of the scale 

of the urban development, and the limitation of the land resource, there is a high 

degree of the urban land utilization in Hong Kong. It is one of the metropolis with 

highest building density in the world.” (Ye, 1997:14-15). 

 

FIGURE NUMBER 84:  Lantau Island and some Outlying Islands as seen from the Tian Tan Buddha 

Lookout in Lantau. Source: Oriol Caudevilla (2015). 
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This almost tropical image could make us think we are in Bali or Thailand, but this is actually the island of 

Lantau in Hong Kong. We must bear in mind that scenarios like this are common in Hong Kong, as 66’5% 

of Hong Kong’s land is classified as green land. 

 

FIGURE NUMBER 85: The Ten Thousand Buddhas Monastery in Sha Tin (New Territories). Source: Oriol 
Caudevilla (2016). 

As we can see, Hong Kong also combines high-rise buildings like the ones in the back of the photo with 

enormous green areas. 

 

7.8.- Public Housing in Hong Kong. 

 7.8.1.-Statistics and Importance. 

 According to the data provided by the Housing Authority of Hong Kong374, as at 

31 March 2015, the Authority has a stock of 782.700 Subsidised Public Rental 

Housing (PRH)/interim housing flats, accommodating 2.120.000 persons, or  a little 

bit more than 29% of Hong Kong’s total population. The Authority plans to build 

another 76.000 units by 2020.375 The wait to get one of these affordable apartments is 

3,1 years (1,7 for elderly applicants).376 

                                                           
374 Housing Authority of Hong Kong, Data on Public Housing (2015) 

<http://www.housingauthority.gov.hk/mini-

site/corporateplan1516/en/common/pdf/corporateplan1516-02.pdf> 

375 The Housing Authority’s Public Housing Construction Programme (2015/16-2019/20): 
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 To this figure, we must add the 16’5% of Hong Kong’s population living in 

subsidized sale flats377 (normally under the Home Ownership Scheme).  

 Thus, if we put all the figures together, we observe how a 45.7% of Hong 

Kong’s total population lived in Public Permanent Housing, of which a 29,1% lived in 

rental houses under the Subsidized Public Rental Housing (PRH) system) and a 16,5% 

in Subsidized Sale Flats, mostly under the Home Ownership Scheme. 

 There are over 235 public housing projects (known as “estates”) in Hong Kong; 

nevertheless, as we are seeing throughout the whole of this thesis, Hong Kong does 

not seem to be constructing enough housing. Actually, according to the data from the 

Centa-City Index378, which is compiled by the real estate agency Centaline and the City 

University of Hong Kong, since a low point of Hong Kong’s property market in 2003, 

average house prices have increased more than a 300%. This increase in the prices is a 

clear consequence of the lack of constructing space, as we will see in Point 8.1. 

                                                                                                                                                                          
< http://www.housingauthority.gov.hk/en/about-us/publications-and-statistics/forecast-public-housing-

production/index.html> 

376 Housing Authority, Number of Applications and Average Waiting Tome for Public Rental Housing 

(2016): 

< http://www.housingauthority.gov.hk/en/about-us/publications-and-statistics/prh-applications-

average-waiting-time/index.html> 

377 Housing Authority of Hong Kong, Housing in Figures (2015) 

<https://www.housingauthority.gov.hk/en/common/pdf/about-us/publications-and-statistics/HIF.pdf> 

378 Centa-City Index: 

< http://www1.centadata.com/cci/cci_e.htm> 

According to the CityU, “the Centa-City Index (CCI) is a monthly index based on all transactions records 

as registered with the Land Registry to reflect property price movements in the previous 1-2 months. 

As land registration takes time, any index based on the Land Registry's sale and purchase data inevitably 

could not provide the most up-to-date information. On the other hand, index based on the current 

contract price data is a good indicator of the most recent price movements in property agent market 

share, thus the Centaline transaction data are able to reflect the market situation. 
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 We must remember that the primary role of the Hong Kong Housing Authority 

(created after the Shep Kip Mei disaster, as we will see) is to provide subsidised public 

rental housing (PRH) to low income families who cannot afford private rental 

accommodation. Besides, the Authority also operates interim housing and a transit 

centre to provide temporary accommodation to families facing short-term difficulties 

in finding suitable accommodation. To address precisely this aspiration of lower to 

middle-income families for home ownership, the Authority has provided Home 

Ownership Scheme (HOS) flats. 

 

 

FIGURE NUMBER 86:  Population by type of Housing. Source: Housing Authority (2015). 

 

FIGURE NUMBER 87:  Stock of Flats by Type of Permanent Housing. Source: Housing Authority (2015) 
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 It becomes easy to see how important public housing is in Hong Kong. Once 

again in this thesis, we are facing a situation in which our preconceptions may have 

proved wrong: being Hong Kong such a capitalistic and financial center, once might 

have been inclined to consider that matters like public housing would remain 

something almost inexistent. However, as we are about to see, this is completely false, 

as public housing in Hong Kong has indeed a very considerable importance. 

 Before the Shep Kip Mei disaster379 in 1953, the Hong Kong government had 

shown very little interest in public housing. However, as the first resettlement schemes 

were being planned, it took on a broader role as a housing provider by establishing the 

semi-independent Hong Kong Housing Authority, whose goal is precisely to provide 

low-income housing. In the programmes that followed, the early building and estates 

forms, and their locations, are of interest for us, as they brought a substantial new 

form to Hong Kong’s urban landscape. The firs public houses consisted generally of 

slab blocks, rising up to twenty storeys, placed in angular, often rectilinear formations. 

And, as Shelton, Karakiewicz and Kvan remind us, “facilities were more extensive and 

space standards more generous than in resettlement housing: for instance, they 

included, kitchen, bathroom and balcony and the space allocation was almost double 

with 3’9m2 per person” (Shelton, Karakiewicz and Kvan, 2011:77). 

 This enormous creation of public housing that began after 1953 is also very 

deeply connected with another topic that we will study in this point of our thesis: land 

reclamation. As we have just seen, the Government started to take an active role in 

urban development (especially when it comes to public housing) in the 1950s; even if it 

entered reluctantly, it entered very quickly, becoming very soon an effective and 

massive supplier of public housing, with much of this housing constructed on land 

acquired through reclamation.  

 It becomes mandatory to bear in mind the evolution of population density that 

we studied in Point 2.2.1: if Hong Kong’s population had not increased so quickly, this 

enormous amount of public housing would not have become necessary, or, at least, it 

would not have become necessary as fast as it became. 

 Nowadays, housing policy in Hong Kong is a mandatory point if we intend to 

understand Land Law and Town Planning. In this sense, for example, we can quote the 

Long Term Housing Strategy (LTHS)380, which we will study below. This strategy was 

                                                           
379 The Shep Kip Mei disaster took place on Christmas Eve 1953: a fire caused that nearly 6.000 residents 

living in Shep Kip Mei became homeless. This incident was the cornerstone that proved that housing 

situation was running out of control in Hong Kong. To provide accommodation to so many people in 

such a short time, the Skep Kip Mei Estate was built up with a functionalistic approach, using a very 

simple structure to maximize the utilization of space. Thus, Shep Kip Mei Estate became the first public 

housing estate, representing a milestone in the history of housing development in Hong Kong. 

380 Transport and Housing Bureau, the Government of Hong Kong (2015) 
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announced by the Government on 16 December 2014, being the first long term 

strategic document in housing since 1998. 

 

 

FIGURE NUMBER 88: Ching Wang Court Estates (Public Housing Projects) in Tsing Yi (New Territories). 

Source: Oriol Caudevilla (2016). 

As we stated above, Tsing Yi Island became in the 1970s a relevant area when we talk about Public 

Housing: the northeastern part of the island was developed in order to constructing public housing. 

Currently, more than 200.000 inhabitants live in the whole of Tsing Yi Island. According to the data 

provided by the Government, almost 2/3 of Tsing Yi’s total population live either in public rental houses 

or in subsidized home ownership houses. 

 

 

 7.8.2.- Housing Policy in Hong Kong. 

 Housing Policy in Hong Kong is formulated, co-ordinated and monitored by the 

Secretary for Transport and Housing. Besides, the Housing Department supports the 

Transport and Housing Bureau in dealing with housing-related policies and matters. 

                                                                                                                                                                          
The Long Term Housing Strategy: 

<http://www.thb.gov.hk/eng/policy/housing/policy/lths/> 
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 As we said in the previous page, the Government promulgated the Long Term 

Housing Strategy (LTHS)381 on 16 December 2014, which set out three strategic 

directions, namely in order to avert the current supply-demand imbalance: 

“a. to build more public rental housing units and to ensure the rational use of existing resources; 

b. to provide more subsidised sale flats, expand the forms of subsidised home ownership and 

facilitate the market circulation of existing stock; and 

c. to stabilise the residential property market through steady land supply and timely demand-

side management measures, and to promote good sales and tenancy practices for private 

residential properties.” 

 According to the Foreword of the LTHS, housing is one of the most challenging 

social issues that Hong Kong is facing today. This is because the housing system in 

Hong Kong is characterised by a serious supply-demand imbalance, housing prices and 

rents at a level beyond the affordability of the general public, the proliferation of 

subdivided units, and long queues for public rental housing (PRH). 

 Being this the scenario, the Strategy adopted a total housing supply target of 

480.000 units for the ten-year period from 2015-2016 to 2024-2025, with a 60:40 

public-private split in new housing production.382 However, the Strategy recognises 

that setting a target is the easiest part; the hardest part is to achieve that target.  

Delivering this target requires an adequate and timely supply of land, especially 

through new development areas and the review and rezoning of some existing sites. 

 In this sense, Chapter 4 of the Strategy focuses on the “Rational Use of Public 

Rental Housing Resources (PRH)”, establishing that: 

“4.1 PRH is the primary housing solution for low-income families, and the 

Government is fully committed to providing PRH to those who cannot afford 

private rental housing. The Government achieves this policy objective primarily 

through the HA, which develops and implements a public housing programme. 

(…) 

4.4 The primary source of PRH flats is new developments. As for redevelopment 

of aged PRH estates, according to the “Refined Policy on Redevelopment of 

Aged Public Rental Housing Estates” formulated by the HA in 2011, the HA will 

consider redevelopment of individual estates with reference to four basic 

principles, viz. structural conditions of buildings, cost-effectiveness of repair 

                                                           
381 Vid.supra note 40. 

382 The details of these projection results, extracted from the text of the Strategy, are set out in the Long 

Term Housing Strategy- Implementation Milestones as at December 2014: 

< http://www.thb.gov.hk/eng/policy/housing/policy/lths/ImplementationMilestones201412.pdf> 
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works, availability of suitable rehousing resources in the vicinity of the estates 

to be redeveloped, and build-back potential upon redevelopment.”. 

 Before finishing the study of the Strategy, as a means of connecting the 

strategy with Town Planning, it is also important to remark that one of the targets set 

out in the document Long Term Housing Strategy-Implementation Milestones (in its 

Annex B) is precisely to streamline the Town Planning process: thus, the Strategy 

recognises that this process has improved because of the introduction of broad use 

terms by the Town Planning Board under the Master Schedule of Notes to Statutory 

Plans (MSN). This has allowed greater flexibility, thereby reducing the need for 

planning application without compromising suitable controls. Besides, the Board has 

also delegated its authority to the Director of Planning to consider s.16A(2) 

applications for Class B amendments, applications which will be considered within six 

weeks upon receipt. 

 To continue with our study of Public Rental Housing (PRH) in Hong Kong, we 

must remember that, as we stated above, about a 29% of Hong Kong’s population 

loves in PRH flats, being the PRH stock of about 782.700 units, which is not a small 

amount at all, being the Housing Authority the body responsible for implementing the 

majority of Hong Kong’s public housing programmes. It is the policy of the Government 

and the Housing Authority to give priority to general applicants over non-elderly one-

person applicants in the allocation of PRH flats. To achieve this goal, the Housing 

Authority implements the Quota and Points System (QPS) for non-elderly one-person 

applicants. According to the data provided by the Government383, as at 31 March 2015, 

there were about 140.600 QPS applications. Unlike general applicants, under QPS: 

• the allocation of the flat is subject to an annual quota; 

• the priority of applicants is determines by a points system; and 

• the target of providing the first flat offer at around three years on 

average is not applicable to QPS applicants. 

 To ensure that PRH flats are allocated to people in genuine need, the 

Government has implemented these measures: 

• allocation of PRH flats to eligible general applicants in accordance with the 

order of registration; 

• to be eligible, applicants and their family must undergo tests covering income 

and assests, and must not own or co-own or have an interest in any domestic 

                                                           
383 Government of Hong Kong,  

Fact Sheet on Housing (2015) 

< http://www.gov.hk/en/about/abouthk/factsheets/docs/housing.pdf> 
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property in Hong Kong (for example: trustee, executor, administrator or 

beneficiary having interests in Hong Kong will not be eligible); or have entered 

into agreement to purchase any domestic property in Hong Kong, or hold more 

than 50% of shares in a company which owns, directly or through its 

subsidiaries, any domestic property384 in Hong Kong.  At the time of allocation, 

at least half of the family members included in the application must have lived 

in Hong Kong for seven years and all family members must be still living in Hong 

Kong; 

• public rental tenancies cannot be passed on automatically from one generation 

to the next. When a tenant dies, a new authorised person, other than the 

surviving spouse, is subject to a comprehensive means test; and 

• long-term tenants (those who have stayed in public rental housing for 10 or 

more years) with incomes and assets exceeding the limits are required to pay 

additional rent or leave their flats. 

 The Housing Authority sets PRH rents at an affordable level. As established in 

the Housing Ordinance (Cap283), the Housing Authority will conduct a review every 

two years and adjust PRH rent upward and downward according to the changes in the 

overall household income of PRH tenants. As at 31 March 2015, according to the 

Government, PRH rent ranged from about 320$ to 4260$ and the average rent was 

about 1700$ per month. 

 Yung, who studied Hong Kong’s Housing Policy from a Social Justice approach, 

criticised this system, stating that the allocation of public rental housing in Hong Kong 

was not purely based on the just motive of meeting the need to house the poor, but 

“the allocation of public rental housing to waiting list households was largely based on 

time spent on the waiting list, that is, on a first-come-first-serve basis. This established 

a kind of procedural justice, as stressed by Hayek, as opposed to justice in results(…) it 

would be more just to allocate rental units to those with the greatest housing needs 

first, regardless of how long they have been on the waiting list. According to Rawls and 

Marx, the allocation of public rental units by the government based on the length of 

waiting time, rather than the degree of housing need, is not very just” (Yung, 

2008:118). 

 At last, we must talk about the concept known as Home Ownership Scheme 

(HOS). The HOS is a subsidized-sale programme of public housing in Hong Kong 

managed by the Housing Authority as well, instituted in the late 1970s. Under this 

scheme, the Government sells apartment flats to eligible public housing tenants and to 

low-income residents at prices below the market level (usually a 30 or 40% below the 

                                                           
384 Domestic property includes any domestic property, uncompleted private domestic property, rooftop 

structure approved by the Building Authority, domestic building lots and Small House Grants approved 

by the Lands Department. 
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market level). It restricts resale of the units in the second-hand market to other 

families who qualify or, on the open market, after payment of a premium equal to the 

updated value of the discount given on the original purchase. 

 The two aims of the HOS are encouraging better-off tenants of rental flats to 

vacate those flats for re-allocation to families in greater housing need, and also to 

provide an opportunity for home ownership to families unable to afford to buy in the 

private sector. 

 According to the data provided by the Government (previously quoted), as at 

31 March 2015, there were about 395.600 subsidized flats, mainly HOS flats. These 

subsidized sale flats are subject to alienation restrictions. Owners of subsidized sale 

flats have to pay premium to lift the alienation restrictions before selling their flats in 

the open market, or from the third years onwards after the date of the first 

assignment, the can sell their flats to Green Form Applicants (mainly PRH tenants) 

through the HOS Secondary Market Scheme without paying premium. In other words, 

public housing units in Home Ownership Scheme housing estates are subject to sale 

restrictions of the Housing Ordinance. The Home Ownership Scheme Secondary 

Market is only open to eligible low-income residents and low-income tenants of rental 

public housing. Three years after being assigned HOS public housing units, owners are 

allowed to obtain a certificate from the Housing Authority to place their homes in the 

HOS Secondary Market, without paying the subsidised land premiums (normally 35–50 

per cent discount to the prevailing market).  

 

 Thus, to sum up, two are the most important ways in which public housing is 

materialized in Hong Kong: 

• Through the Public Rental Housing (PRH) system, which is the most numerous 

type of public housing estates, and implies the fact that the estates are rented 

at discounted rates to low-income residents, according to the criteria stated 

above. PRH estates accommodate a bit more than 29% of Hong Kong’s total 

population. 

• Through the Home Ownership Scheme (HOS). Under this scheme, these HOS 

estates are subsidised-sale public housing estates for low-income residents and 

are usually built adjacent to or within Public Rental Housing and nearly identical 

in construction. The estates are earmarked for sale to low-income qualifiers at 

prices which are heavily discounted from market value. The mortgage and 

resale of these units in the second-hand market are restricted to eligible low-

income residents as well.  A 16’5% of Hong Kong’s population lives under HOS 

estates. 
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 Within a public housing estate development, some blocks may be designated 

by the Authority exclusively for rental while other may be earmarked for sale. 

 

 At last, it also becomes necessary to remark that, in the same way that we 

analyzed how Public Participation in Planning is increasing its importance, public 

tenants are becoming gradually more aware of their rights and are claiming for a 

bigger participation in any issue that may affect them. In this sense, Tam (1997) 

studied tenant participation in Public Housing, focusing primarily on the Estate 

Management Advisory Committee Scheme385 (EMAC), which we are not going to 

study as its analysis would bring us too far away from the objectives of this point. 

 According to Tam,  

“Since democracy becomes a fashion, Hon Kong people are more ready 

to express their views through different channels. More people take a 

more participative approach in response to government policy as they 

have the knowledge and the ability to do so. People’s aspirations for a 

better living environment also grows with their education level. This is 

well reflected in their attitude toward the quality of public rental housing 

of Hong Kong Housing Authority (HKHA). Public tenants now expect well 

designed housing with high standard of management services” 

(Tam,1997:12). 

                                                           
385 Housing Authority, Estate Management Advisory Committee (2015): 

<https://www.housingauthority.gov.hk/en/public-housing/estate-management/estate-management-

advisory-committee/index.html> 

According to the Housing Authority, “The EMAC is an estate-based committee with tenants' 

participation. Its objectives are: 

1. To provide a dedicated and representative forum for the estate Housing Manager or Property 

Service Manager to communicate with and consult tenants on estate management matters, so 

as to gain tenants' understanding and support in the implementation of management policies. 

2. To provide tenants with a greater say in estate management matters, and to strengthen the 

partnership between tenants and housing staff. The EMAC provides a formal avenue to involve 

tenants in public housing management and to further decentralise estate management to local 

staff.  

3. To provide an opportunity for us to strengthen our contact with tenants and to enhance 

communication with them. 

4. To strengthen tenants' sense of belonging to and collective responsibility for the well-being of 

the community through participation in estate management matters.” 
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 In this sense, the Housing Authority launched this 2016 a Campaign called 

“Combating Housing Abuses386” whose goal is precisely to reinforce the position of the 

tenants genuinely in need by  taking stringent action against all tenancy abuse cases. 

The Authority also states that tenants who are proven to have abused public housing 

resources will have their tenancies terminated and may be prosecuted. 

 The Authority made a list of the most common tenancy abuse cases, namely 

the next ones: 

• Non-occupation (or not retaining regular and continuous residence for over 

three months). 

• Subletting (with or without rental income). 

• Engaging in illegal activities (e.g. gambling, possession of drugs or illicit 

cigarettes). 

• Non-domestic usage (e.g. commercial activities, storage) 

• False declaration (e.g. incomes, assets, marital status or household particulars). 

 

 This is the image of the campaign that could be found in many posts in Hong 

Kong: 

 

FIGURE NUMBER 89: Poster of the Fight Tenancy Abuse Campaign. Source: Image extracted and 
modified from a  picture taken by Oriol Caudevilla (2016). 

                                                           
386 Housing Authority (2016), 

Combating Housing Abuses 

<https://www.housingauthority.gov.hk/en/public-housing/tenancy-matters/combating-housing-

abuses/index.html> 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

443 

 

 7.8.3.-The Small House Policy and the 300-Foot Rule (New Territories). 

 The Small House Policy (SHP) has been operated administratively by the 

Government since December 1972, and was started at the same time that the 

Government began the expansion of public housing in the New Territories. The 

introduction of this policy was due to political reasons: in late 1972, the Government 

of Hong Kong wanted to gain support from indigenous villagers for development in the 

New Territories. 

 We must bear in mind that, as we have stated previously in Point 2 and 5 of this 

thesis, the New Territories have a different origin than the rest of Hong Kong, so, with 

this policy, the Government intended to gain their support of the villagers. 

 Under the Small House Policy, any male indigenous villager who is descended 

through the male line from someone who was a resident in 1898 of a recognised 

village in the New Territories may apply to build a small house -a maximum of three 

storeys in height and 700 square feet in each floor- on their own land at zero 

premium, or on public land through a private treaty grant, once during his lifetime. 

 This right is non-transferable, and it is a criminal offence to sell it. Actually, we 

could consider that this right could be considered as constitutionally protected (even if 

not directly), as article 40 of the Basic Law states that: "The lawful traditional rights 

and interests of the indigenous inhabitants of the ‘New Territories’ shall be protected 

by the Hong Kong Special Administrative Region.” 

 However, this policy has several problems, being the most important one the 

fact that, as we have been analysing all over this thesis, land supply is not unlimited: it 

is not unlimited in any part of Hong Kong, including the New Territories, even if the 

New Territories are the biggest area in Hong Kong. 

  Nissim (2012:130) considers that the Small House Policy has many problems 

and shortcomings, namely: 

1. The definition is wrong: a 700 square feet by 3-storey house is not small at all 

when compared with the size of public housing units available to the non-

indigenous members of Hong Kong. Thus, "it represents inequitable preferential 

treatment" (Nissim, 2012:130). 

2. The commitment is open-ended. If every day another male indigenous villager 

reaches the age of 18 and it, in theory, entitled to a house site, where does all 

this system end? Where will all the land come from? For those established 

villages in or adjacent to the New Towns, the granting of such land represents 

"an inefficient use of a scarce resource" (Nissim, 2012:130). 
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3. The policy is discriminatory. This policy only recognises male rights, not female 

rights, which is clearly a discrimination against women. However, as Nissim 

establishes, "if the female indigenous villagers were equally eligible for a small 

house grant, the pressure on scarce land resources would be impossibly 

greater!" (Nissim, 2012:130). 

4. The system has been abused. This system has been abused by the villagers 

themselves who, in increasing numbers, only use the preferential land grant as 

a way of making a quick profit. Another way the SHP can be abused is to make 

use of the name of an indigenous villager to apply for the necessary FBL to 

develop a piece of land beneficially owned by a developer, or any other 

indigenous owner. 

 

 Another administrative policy closely related to the Small House Policy is that of 

The 300 Foot Rule: it has been used by the various land authorities for many years to 

describe the environs or outer limits of the villages in the New Territories, usually 

measured as 300 feet from the edge of the last house built before December 1972. In 

the old days, before the introduction in 1991 of statutory planning to large areas of 

the New territories, this "300-foot-rule" was a useful administrative planning tool to 

control the spread of village development. However, in today's scenario of planned 

development, it should be considered now as redundant.  

 There is a worrying emerging conflict in the New Territories between the Land 

Department's policies and the Planning Department's and Town Planning Board's 

land use zoning and approvals. If unresolved, the conflict has the potential to frustrate 

many potential developments. Taking Sha Tin as an example, there are many 

established villages within the New town layout; their boundaries are prescribed by 

the Outline Zoning Plan (OZP) and there should be no question of the "300-foot-rule" 

being applied to override the OZP.  

 Now with the introduction of Development Permission Areas (DPA) plans in the 

rest of the New Territories and their subsequent replacement by OZPs, more village 

zones are being clearly prescribed on statutory plans that are subject to public display, 

gazetting, etc. Both representatives from the villagers and the Lands Department, 

which are the interested parties, will have had an equal opportunity to comment on or 

to object to such plans including the notes attached, Once a statutory plan is properly 

authorized and the boundaries of the village zones have been established, it is 

questionable that the Lands Department should seek to override such a plan by the 

administrative measure of the 300-foot rule.  
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 However, there are examples where the Lands Department is still following the 

300-foot rule irrespective of the planned zoning or the planning approvals and, thus, 

irrespective of who owns the land. 387 

  

 

7.9.- The influence of feng shui and other popular beliefs in Urbanism. 

 At first sight, talking about a popular belief such as feng shui in a thesis on Law 

and, more specifically, on a point devoted to Town Planning, might seem, to say the 

least, bizarre. But if we are doing so it is not because of folkloric reasons, but because 

of the actual importance that feng shui has in Planning indeed, as we will see: in Hong 

Kong, the plan and design of a building is determined as much as by architects and 

engineers as by feng shui masters. Thus, studying the concept and actual 

implementation of feng shui becomes compulsory for us. 

 Feng shui literally means “wind” and “water” and it is nothing else than ancient 

Chinese geomancy. As it commonly happens with this kind of concepts, it is an abstract 

and intangible concept. Tam, Tso and Lam consider that “Feng shui is the old practice, 

in China, of harmonizing landscapes with “man-scapes”” (Tam, Tso and Lam, 1999:1). 

Even if some people criticize it by saying that it is just a superstition, the truth is that 

some of its theories and principles are completely rational and scientific. 

 In this sense, a scientific approach has been given to many feng shui studies, 

like that carried on by Mak and So (2015) on its book Scientific Feng Shui for the Built 

Enviornment: Theories and Applications, an interesting book for us as it mixes a 

scientific approach to feng shui with its application to Building Planning.  

                                                           
387 Before finishing this Point, we think it is necessary to quote two articles that may be of interest to the 

reader. 

The first one is a photo-reportage of Hong Kong’s Public Housing Estates, called “Inside Hong Kong’s 

Public Housing Estates” after the photos taken by Cheuk-ning Chung, and published in City Lab (2015): 

<http://www.citylab.com/housing/2015/02/inside-hong-kongs-public-housing-estates/384726/> 

The second one is an article written by Paul Yi and published in the South China Morning Post (SCMP) in 

July 1st 2015, whose title is “How Hong Kong’s public housing enhances people’s well-being”:  

<http://www.scmp.com/comment/insight-opinion/article/1830574/how-hong-kongs-public-housing-

enhances-peoples-well-being> 

Both articles may be of interest to the reader of this thesis, as they provide further information about 

Public Housing in Hong Kong from a different point of view, the first one from a  graphic point of view 

and the second one from a Population Health Study point of view, 
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 Feng shui’s origins can be traced back to the Zhou Dynasty (1100-771B.C.), 

where a primitive form of geomancy (guidance by means of figures, lines, or 

geographic features) was used to determine the locations of houses or graves.  

 It has been practised in Chinese societies to determine whether a certain 

habitat has a favourable “Chi”, so that the occupant, after moving there, can prosper in 

his health and wealth, increasing his luck and avoiding misfortunes. According to 

ancient Chinese cosmology, the cosmic spirit “Chi” vitalizes everything and infuses 

every place, bringing life to nature, providing growth in plants, rendering movement 

upon water and yielding energy to men. This “Chi” is exhaled by the “dragons” in the 

metaphor of mountain ranges; if an area has a good “Chi”, natural disasters will not 

occur and their inhabitants will prosper in health and wealth. 

 According to Sy,  

“Chi is invisible but is everywhere. It is in the environment, whether 

outdoor or indoor, and in man himself. Identifying the source or habitat 

of Sheng Chi and whence it flows freely so it can be isolated, thereby be 

tapped and trapped, is a central function of Feng Shui specialists. 

Isolating the source where Sheng Chi resides in abundance and where 

‘the veins of the dragon’ track are major thrusts for the practitioners. (…) 

The process of localizing good Chi consists in the careful analysis of the 

different topographic characteristics and relationships of the mountains, 

hills, and land-scape and their relation to bodies of water, and the 

direction and velocity of wind currents. (…) The dragon (east) is the 

quintessential source of auspicious Sheng Chi and the strongest preserve 

is believed to be in its genital vicinity. When it is in coitus with a lying 

white tiger (east) it becomes the best source of Sheng Chi (…) Feng Shui 

designed edifices, such as are many of the buildings in Hong Kong, can 

be looked upon as man-made dragons, and therefore a source of good 

Chi”. (Sy,2004:2-3). 

 Feng shui has developed into two main fields: “Yang House”, which is feng shui 

applied to cities and housing, and “Yin House”, which is feng shui applied to graves. In 

this point, we will focus more on the first one, even if we will make a brief reference to 

graves. Thus, “Yang House” consists of two parts: selection of the site and design of 

the buildings: the feng shui master will search for a favourable mountain range, the 

“dragon”, lucky surrounding hills (called “sha”), a nearby river (called “water”), a 

propitious location (“point”), and an auspicious orientation.  

 As Tam, Tso and Lam state “Feng shui is not a system of magic but a means of 

diagnosis that relies on the natural world rather than the realm of spirits” (Tam, Tso 
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and Lam, 1999:3). And, anyway, being it a superstition or a science, the truth is that it 

affects Urbanism in Hong Kong, so its study is of great interest to us. 

 The study of feng shui is no longer of interest only to the Chinese, but also to 

many Westerners, who are trying to understand how it works not only to understand 

how Chinese culture works, but also in order to try to export the benefices of feng shui 

to our societies. It is not uncommon to find people, for example in Spain, who are 

interested in getting a proper feng shui in their homes or in their workplaces. In this 

sense, Englebert stated that feng shui “is the part of ancient Chinese Taoism that is 

concerned with how objects [and the location of a building] affect energy and how that 

energy affects your life. It has survived four millennia because it actually works.(…) 

Some aspects of feng shui seem like common sense, while others seem like total 

superstition.” (Englebert, 2010:i).  

 Maurice Freedman (1979) considered feng shui as a kind of mystical ecology, 

mentioning that it was not reliance on the will of a deity; it was not superstitious 

either, for it was based on self-evident propositions and the expertise of scientific 

men. 

 Actually, it is considered (Tam, Tso and Lam, 1999:4) that the land form theory 

of feng shui is a geographical and environmental science; the land form theory is 

indeed the conclusion derived from the observation of natural landscapes. A good feng 

shui site is one with a large black tortoise, i.e, a mountain. The two arm hills together 

with the back mountain provide good shade against wind. 

 Langdon (1991) summarized the comments of various authors, calling feng shui 
a cross between art and science, or a pseudoscience, because, although it employs 
meticulously gathered facts from geography, meteorology, and astronomy, it does not 
analyze them with modern scientific procedures. 
  

 As we have stated above, all these feng shui theories are not only relevant 

from a cultural and theoretical point of view, but they have actually a practical effect 

on Hong Kong’s Urbanism and Town Planning. If it were just a cultural issue, we would 

not have devoted a point in our thesis to study it, as we are currently studying Town 

Planning in Hong Kong from a legal and practical point of view. Feng shui has no legal 

relevance, this is true: no ordinance states that a building must or must not comply 

with the feng shui principles in Hong Kong. Nevertheless, when it comes to the field of 

practical planning, feng shui has quite a great importance in Hong Kong indeed. 

 According to Mak and So, “nowadays, as many researchers seek to establish a 

deeper understanding of the relationships between human and the natural 

environments, architects and building professionals are beginning to recognize feng 

shui as a broad ecologically and architecturally connected paradigm” (Mak and So, 
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2015:144).  Thus, what seemed to be just a superstition for many Westerners is now 

becoming a model, a paradigm, for architect and building professionals all over the 

world. 

 In the case of Hong Kong, however, feng shui has been a paradigm for many 

years, not only now. It is not possible for us in this point to study every influence of 

feng shui in Hong Kong’s Urbanism, but we will focus on remarking the most important 

parts of this influence. 

 As we stated above, in Hong Kong, the plan and design of a building is normally 

determined as much as by architects and engineers as by feng shui masters, as feng 

shui is deeply rooted in Hong Kong’s culture.388 The orientation of a building, the shape 

of it, the position of entrance and position of furniture within are believed to influence 

the prosperity of the owner. Because of this, feng shui practitioners are consulted in 

almost every new home purchase and office floor plans, and even huge architectural 

and engineering projects around Hong Kong are dictated to a large degree by feng 

shui experts. The examples of the importance of feng shui in Hong Kong can be found 

almost everywhere. 

 Even in areas like the busy Central, where feng shui is considered more like a 

superstition than like a science, most developers consult feng shui experts “just in 

case”. It is said that some of the suggestions that feng shui experts offer may be as 

simple as repositioning the desk of the CEO, or as complex as demolishing and 

reconstructing parts of a building. 

 In this sense, it has been considered that Hong Kong’s growth in the past 

decades has been attributed to its good feng shui, as its geographical location with the 

mountains behind and waters in front is said to be excellent by feng shui masters.  

Legends hold that these mountains are home to the dragons that are said to be the 

bearer of positive of powerful energy. This energy blows through Hong Kong as the 

dragons make their way from the mountains to the sea to drink and bathe. This is why 

many buildings along the waterline have holes in the middle: to let the dragons pass. 

                                                           
388 It becomes necessary to remark that, even if, at first sight, it could be thought that, being a financial 

hub, Hong Kong has not kept its cultural roots, superstitions and rituals alive, it is completely false. 

Actually, Chinese traditional culture is more alive in Hong Kong than in anywhere else in China: the 

British administration respected and kept intact all the Chinese cultural elements of most of their 

inhabitants, while Mao, during the Cultural Revolution (1966-1976) tried to erase any trace of their 

culture and traditions. In this sense, feng shui was suppressed as well in Mainland China during the 

Cultural Revolution. 

The result is that, nowadays, people in Hong Kong are more attached to Chinese traditional culture 

(being feng shui one of its elements) than in Mainland China, even if it could seem a paradox at first 

sight.  
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These holes provide the dragons an unobstructed path to the water, so that the 

winds of positive energy will continue flowing to the city: 

 

 

 

FIGURE NUMBER 90: “Dragon hole” in a building in Hong Kong Island as seem from Victoria Bay. Source:  
Oriol Caudevilla (2014). 

Why does this building have a hole in the middle? And why have many other buildings in Hong Kong 

other similar holes? And why would a city allow such a waste of space when every square inch of real 

estate is so valuable? 

The answer is simple, as we just studied: dragons and feng shui. As Hong Kong’s mountains are home to 

the dragons that are said to be the bearer of positive of powerful energy, these dragons need to make 

their way from the mountains to the sea to drink and bathe. This is why many buildings along the 

waterline have holes in the middle: to let the dragons pass. These holes provide the dragons an 

unobstructed path to the water, so that the winds of positive energy will continue flowing to the city. 

 

 

 

 

Ç 
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FIGURE NUMBER 91: “Dragon hole” in a building in West Kowloon as seen from near. Source:  Oriol 
Caudevilla (2016). 

We can see once again how common are the “dragon holes” in Hong Kong buildings; these holes make 

some buildings have quite a peculiar architectural design. In this case, the hole is considerably big. Seeing 

a hole like this one makes us realize how important is feng shui when it comes to Town Planning: being 

real estate so expensive in Hong Kong, developers prefer to make these holes (holes that could mean 

more houses and more apartments and thus more profits) even so. 
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FIGURE NUMBER 92: “Dragon holes” in some buildings in Kowloon as seen from the Bay. Source:  Oriol 
Caudevilla (2016). 

More examples of the quite common “dragon holes. 

 

 Apart from the “dragon holes”, we can find many more relevant examples of 

the use of feng shui in Hong Kong’s Urbanism. Actually, feng shui is behind the design 

of many of the buildings. For example, the case of the famous HSBC Headquarters. 

This building. Located in the very heart of Hong Kong’s Central area, this building 

designed by the prestigious architect Norman Foster is very respectful with the feng 

shui principles. For instance, when this building was designed in the mid-1980s, the 

escalators inside were reoriented from their original straight position to an angle with 

the entrance to prevent evil spirits from flowing straight off the Victoria Harbour and 

into the office.  All of this apart from placing the two bronze lions in front of the 

entrance in order to bring good luck. 

 Besides, feng shui principles also state that those who have a direct view of a 

body of water (whether it is a river, a sea or an ocean) are more likely to prosper than 

those who do not, as water is strongly associated with wealth in feng shui. The HSBC 

Building has indeed a wide open area in front of it (Statue Square), with no other 

buildings blocking its view of Victoria Harbour. It is thus considered a building with a 

good feng shui.389 

                                                           
389 For more information about the feng shui of the HSBC building, please see: 
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FIGURE NUMBER 93: HSBC Building in Central (HK Island). Source:  Oriol Caudevilla (2014). 

                                                                                                                                                                          
“Feng shui of the HSBC Headquarters Building in Hong Kong”, by Jerry King (2011) 

 <http://www.whitedragonhome.com/publation/articles/feng-shui-hsbc-headquarters-building-hong-

kong>. 
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This building is said to have a very good feng shui as we have just explained. 

 On the other hand, the Bank of China Tower (very close to the HSBC 

headquarters), designed by the famous architect I.M. Pei, neglected good feng shui 

practices and is now considered very unlucky. It is clear that the Bank of China Tower 

is one of Hong Kong's most famous landmarks, but, at the same time, it is probably the 

unluckiest one: this bank is the only major building in Hong Kong to have bypassed 

the convention of consulting feng shui masters on matters of design prior to 

construction. 

 The Tower, officially opened on May 1990, has many sharp corners which are 

seen as "shar chi" or "killing energy" knifing down the people working there.  It has 

also been criticized by feng shui experts because of its negative symbolism by the 

numerous "X" shapes in its original designs, even if these original designs were partially 

modified by Pei before the construction. 

 Besides, it is considered that the tower, with its many sharp edges, does not 

only affect those people working in it, but it is also said to be leaking its negative 

energy to its surrounding businesses. In this sense, the owner of the Lippo Centre, 

which faces one of the building's edges, went bankrupt and had to sell the building, 

and, similarly, the Government House, which also faces one of the angles of the Bank 

of China Tower, has not been free of problems: ever since the tower was completed, 

the Governors of Hong Kong never lasted long. The reason for the instability of the 

governors, according to some feng shui masters390, is due to the fact that the tower is 

located directly across from the Government House like a knife ready to slice a piece of 

cake: not too long after the completion of the tower, the governor passed away; the 

next governor was fired, and the next one, Chris Patten, created many problems to 

China (as seen in Point 2 of this thesis). After that, the first executive of Hong Kong 

after the handover in 1997, Tung Chee-Hwa, noted that the Government House had 

bad feng shui and refused to live there. 

 However, this situation seems to have improved since Donald Tsang became 

Chief Executive in 2005: this is due to the fact that the killer energy of the Bank of 

China Tower has been dispersed by a fish pond that was built right on the side of the 

Government House, precisely in order to absorb the sharp corner of the tower. 

 The HSBC Building has also taken some measures to be protected from the 

negative energy coming from the Bank of China Tower:  two cannon-like structures 

were installed at the top of the HSBC Building, pointing towards the Bank of China 

                                                           
390 "Feng Shui of Bank of China Tower, Hong Kong", 

Feng Shui Today (2011): 

<http://www.fengshuitoday.com/feng-shui-of-bank-of-china-tower-hong-kong/> 
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Tower, whose aim is precisely to protect HSBC from the Bank of China Tower's 

negative energy by deflecting the energy back. 

 We may believe or not in feng shui, we may consider it a science or a 

superstition, but, in any case, no one can deny the fact that feng shui has an actual and 

visible importance and, thus, it affects Urbanism in Hong Kong.  

 

 

 

FIGURE NUMBER 94: Bank of China Tower in Central (HK Island). Source:  Oriol Caudevilla (2015). 
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This building is said to have a very bad feng shui as we have just explained. 

 

 

 

FIGURE NUMBER 95: Spiritual Warfare: Bank of China vs. HSBC. Source:  Feng Shui Today (2011). 

 

 Feng shui researchers have been trying to determine how the geographical 

features of the land may affect the feng shui of a specific building, as well as how some 

features of this building (its shape, entrance, etc.) may affect the health and wealth of 

those living or working inside. In this sense, Mak and So (2015) have studied feng shui 

from a scientific approach, trying to study how feng shui affects the built environment. 

According to them, “the interaction between humans and the environment is an 

everyday process. In Western contemporary architecture, these interactions with the 

natural and man-made environment are called Sustainable or Green Design. In the 

East, the ancient Chinese knowledge of Feng Shui aims at a creating a harmony 

between environment, buildings and people” (Mak and So, 2015:5).  

 In the next two pages, we attach two graphics made by Mak and Tso (2015:111 

and 112) in which both the conditions for feng shui criteria in surrounding 

environment module and the conditions for feng shui criteria in external layout 

module are studied. As we can see, for example, a building surrounded by hills, plants 

or other buildings is considered favourable, while a building overshadowed or 
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overlooked by other buildings is said to be unfavourable. Or, following this same 

distinction, a building oriented towards east or south is said to be favourable, while a 

building oriented towards north or west is said to be unfavourable. 

 

 

FIGURE NUMBER 96: Conditions for Feng Shui Criteria in Surrounding Environment Module. Source:  
Mak and Tso (2015). 
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FIGURE NUMBER 97: Conditions for Feng Shui Criteria in External Layout Module. Source:  Mak and Tso 
(2015). 
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 We must also talk about feng shui and graves, which is what we described 

before as “Yin House”, this is, feng shui applied to graves (in contrast to “Yang House”, 

which is feng shui applied to houses and buildings). Graves may affect planning and 

development: this is the reason why we think it is necessary to study this topic briefly. 

 The quality of feng shui in relation to the positioning of graves is highly sensitive 

particularly if the grave has to be removed or exhumed for new development- The 

level of compensation demanded in these circumstances can sometimes be exorbitant, 

especially if it is an ancestral or clan grave of historical importance. The question of 

feng shui and its effect on statutory compensation was considered by the Lands 

Tribunal in the case Chow Chi Keung v China Light and Power Co.Ltd391 when the 

tribunal held, inter alia: 

“If the need arose, there is no reason why the courts in Hong Kong, in 

appropriate compensation cases, might not recognize feng shui, However, in 

this case we do not need to consider feng shui as a separate head of 

compensation for if it is, as alleged, a factor in the price of land in the New 

Territories, it would be reflected in the open market value. The only evidence on 

feng shui was from the applicant himself. He was a relatively young man, who 

did not claim any expertise in feng shui, but merely made the general assertion 

that feng shui us a dominant factor in land transactions among villagers in the 

villages in the New territories and that the feng shui of his property had been 

adversely affected. On that evidence, alone, if it were necessary, we would be 

unable to find that the order has diminished the value of the property because 

of the alleged detrimental feng shui effect” 

 Continuing with the level of compensation demanded in these circumstances, 

we must remark that, in particular, there will be very strong resistance to touching any 

grave that is less than seven years old. If it is possible, a new scheme should be 

designed to minimize the removal of such graves or, better still, to cater for their 

retention in situ. An example of this is the alignment of the Tsin Long Highway (Route 

3) which as adjusted in order that the traditional clan grave pictured was not over 

shadowed by the road structures and so could be retained in situ. As we can clearly 

see, feng shui affects Planning indeed. 

 As Nissim states, “a thorough inspection of any site is essential to see if there 

are any potential problems of this nature; and if there are, an accurate site survey 

should be obtained as soon as possible in order to locate the graves and to assist in 

future planning  (Nissim,2012:147). 

 On the subject of graves and burials, we must remember that in this area the 

Government has once again recognized traditional Chinese customs, a fact that has 

                                                           
391 LTMR 1/82. 
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given privileges to the indigenous villagers by formally defining burial grounds and 

permitting traditional burials rather than encouraging cremation. However, the 

granting of these privileges has put the indigenous villagers in a strong negotiating 

position when it comes to the removal of any graves. 

 As we have been analyzing in the previous pages, there is a clear influence of 

feng shui in the Urbanism of Hong Kong: we can believe in feng shui, thinking that 

there is some kind of scientific justification behind it, or we may consider that this is 

just a superstition. But, even if we believe it is a superstition, the actual and visible 

influence of feng shui in Hong Kong’s Urbanism and Town Planning cannot be denied, 

an influence that is noticeable even at first sight. In this sense, the writer James Clavell, 

in his novel Noble House, described the amazement of a person who realizes this 

influence for her very first time: 

“He guided her in, pressed 20, the top button, noticing absently that she wore 

no perfume or jewelry, just a thin gold chain around her neck. 

‘Why’s the front door at an angle?’ she asked. 

‘Sorry?’ 

‘The front entrance seems to be on a slight tilt –it’s not quite straight-. I was 

wondering why.’ 

‘You’re very observant. The answer is feng shui. When the building was put up 

four years ago, somehow or other we forgot to consult or house feng shui man. 

He’s like an astrologer, a man who specializes in heaven, earth, water currents 

and devils, that sort of things, and makes sure you’re building on the Earth 

Dragon’s back and not on his head’ 

‘What?’ 

 ‘Oh yes. You see every building in the whole of China’s on some part of the 

 Earth Dragon.  To be on his back’s perfect, but if you’re on his head it’s very 

 bad, and terrible if you are on his eyeball. Anyway, when we did get around to 

 asking, our feng shui man said we were on the Dragon’s back –thanks God, 

 otherwise we’d’ve had to move –but that devils were getting on the door and 

 this was what was causing all the trouble. He advised me to reposition the 

 door, and  so, under his direction we changed the angle and now the devils are 

 all  deflected” (Clavell, 1981:73). 

 

 At last, we must remark another example of how feng shui has an actual 

influence on real estate in Hong Kong is that of the "haunted houses": according to 
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the local customs, the ghost of a person who committed suicide or was murdered 

inside a house keeps living in that house once dead. 

 Even if we stay rational and do not believe such things, the truth is that this 

superstition has a real effect on real estate prices in Hong Kong. The website 

Spacious.hk392 is one of the websites that listed all the "haunted houses" existing in 

Hong Kong.  

 If we click on the website "haunted" button in the menu bar, hundreds of 

cartoon ghosts will appear in overlapping circles. If we hover the cursor over any of the 

ghoulish icons, a window will pop up revealing the building's address and the 

unfortunate incident that took place inside: "former civil servant hanged himself", the 

pop-up for one Mid-Level address states. Over the water in West Kowloon, "Female 

victim murdered her ex-husband with multiple knives and jumped off the building", 

and many more like these.  

 These tragic incidents also represent an opportunity for a bargain property for 

those people who do not believe in evil spirits. In an article written by Elaine Yau and 

Mark Sharp in the South China Morning Post,393 Asif Ghafoor, CEO of Spacious.hk, 

stated that "properties that have some kind of history of an 'incident' in them can go 

for up to 50 per cent less than a normal one(...)It's a real factor that affects house 

prices and rentals.(...) For expats and others who don't believe in ghost stories, it's an 

unbelievable opportunity. I guess many Chinese people look at the haunted feature of 

the website as well, because they want to know what not to buy". 

 Landlords and agents have a legal obligation in Hong Kong to reveal such 

details, even if it devaluates the price of their properties. However, this fact may also 

bring some problems, as Ghafoor states: "There's a bit of a legal issue with this. For 

example, if you have a block of flats and somebody jumps off the roof, which individual 

unit is haunted? So we've got to be a bit careful about describing a haunted house as a 

specific unit because it leaves us open to being sued by a landlord. We only do that 

                                                           
392 Spacious.hk, list of "haunted houses": 

<https://www.spacious.hk/en/1/forsale?listing_search%5Bcity_id%5D=1&listing_search%5Bis_rental%5

D=false&listing_search%5Bbeds%5D=any&listing_search%5Bprice_min%5D=&listing_search%5Bprice_

max%5D=&listing_search%5Bgross_min%5D=&listing_search%5Bgross_max%5D=&listing_search%5Bpl

ace_radius%5D=500&listing_search%5Bplace_position%5D=&listing_search%5Bplace_name%5D=&listin

g_search%5Bneighbourhood_ids%5D%5B%5D=&disable_last_save_search_notice=true> 

393 "Hong Kong haunted houses: online map of who died where is boon for the curious, the ghoulish and 

bargain hunters alike", 

By Elaine Yau and Mark Sharp, the South China Morning Post, 26 October 2015. 

< http://www.scmp.com/lifestyle/article/1872125/hong-kong-haunted-houses-online-map-who-died-

where-boon-bargain-hunters> 
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when it's very clear without a shadow of a doubt."Nevertheless, it is not just 

expatriates who buy and rent these haunted houses, many Chinese Catholics buy them 

too, as they do not believe in Taoist rituals. 

 Even banks do not arrange mortgages for such flats; this fact makes us realize 

that, once again, certain aspects that we could consider as mere superstitions have an 

actual effect on many other areas in Hong Kong. 

 In that same article, feng shui practitioner Jin Peh said that he would always 

advise against living in a flat where there has been an unnatural death unless it has 

been significantly renovated (involving this renovations changing the layout of walls 

and doors): "From a more spiritual point of view, there is negative energy left behind by 

the tragic deaths that have occurred. This negative energy has to be cleansed by a 

professional, be it Taoist or Buddhist monk or a pastor," Peh says. 

 In this sense, Peh also states that "Keep in mind that if these interventions are 

not done, then the chances of a tragic event recurring will be higher than normal. It 

could be sickness, marital breakdowns, suicide, drug use or even, in extreme cases, 

homicide. The occupant may also have recurring nightmares, or develop anxiety or 

depression". 

 We can believe or not in feng shui and all its implications; actually, most well-

educated people in Hong Kong, including most professors, do not believe in it and 

consider that planning and urbanism should not depend on superstitions. However, 

the fact is that feng shui has an actual implication on Hong Kong's Planning and 

Urbanism, as we have been analyzing throughout the last pages. Our analysis does not 

mean that we believe in all these beliefs, but, as existing beliefs having a real 

affectation on the object of our thesis, we consider that we had to study all these 

concepts, regardless we consider feng shui as a science or as a simple superstition. 
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7.10.-Land Reclamation: a Pioneer Initiative Nowadays Exported Worldwide. 

 7.10.1.- What is Land Reclamation? 

 Land reclamation is described by the Glossary of Environment Statistics394 as 

"the gain of land from the sea, or wetlands, or other water bodies, and restoration of 

productivity or use to lands that have been degraded by human activities or impaired 

by natural phenomena".  Thus, through the process of land reclamation, new land is 

created  in a place where there was no land before but water normally. 

 The use of this technique, which has not been common at all in Spain, has been 

extremely common in Hong Kong, so common that we can affirm that, even if Hong 

Kong did not create land reclamation, it was in Hong Kong where this technique was 

developed in such manner that has been widely used afterwards in many other 

locations throughout the world, namely Singapore, Dubai, Doha, coastlines of South 

Korea...  

 This technique, of course, allows us to gain land in a place where there was no 

land before, but, at the same time, it has a strong environmental impact: in some 

cases, it involves a habitat destruction. Actually, this is why the Protection of the 

Harbour Ordinance (ordinance that we have mentioned several times previously in 

this Point 7) was approved in Hong Kong in 1997, to safeguard the threatened Victoria 

Harbour against land development. 

 Actually, we could not understand the Urbanism of Hong Kong if we did not 

understand land reclamation: most of the urban areas of Hong Kong have been built 

on reclaimed land, as a consequence precisely of all that we have been explaining in 

this Point 7 and as a consequence too of what we will study in Point 8: "this 

phenomenon is most explicit in Hong Kong due to land scarcity. Over 68 square 

kilometres of our developable land came from reclamation" (Cheng Ting Ning, Bok 

Kwok Ming, Lee and Yin, 2010:3). 

 We must bear in mind that the land situation existing in Hong Kong is not easy 

to deal with for a planner: Hong Kong's land is scarce as most of the land is not flat and 

an important part of it is protected as a countrypark, but, at the same time, there is a 

huge demographic pressure, having as a result millions of people who need housing. 

Which is the best possible solution? So far, Hong Kong's planners have chosen to 

reclaim land, to create nonexistent land from the sea. 

                                                           
394 Glossary of Environment Statistics, Studies in Methods, Series F, No. 67, United Nations, New York, 

1997. 
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 Ma summarises the importance of land reclamation in Hong Kong in a very 

clear way: 

"Since 1852, Hong Kong has successfully expanded 6,824 hectares of the land 

since the first reclamation project, with about 6% of land in Hong Kong coming 

from reclamation. Major reclamation projects in Hong Kong included Victoria 

Harbour Reclamation, Hong Kong International Airport Core Development 

Programme, and the present largest infrastructural facilities Hong Kong-

Zhuhai-Macau Bridge 

(...) 

Hong Kong [has been] very dependent on reclaiming land to increase the land 

supply for development" (Ma, 2014:Introduction). 

 In this same paper, Ma (2014:4 and 5) analyses the reasons for Hong Kong 

being so dependent on reclaiming land to provide the land for development in the past 

(right now, as we will see in this point as well as in Point 8, land reclamation is strongly 

criticized), reasons that we will summarise in our own words: 

1. Geographical characteristics and land: 

Hong Kong's land is not flat, having a large number of steep hills, islands, etc. 

Thus, the supply of land is greatly limited: only less than 25% of the land in 

Hong Kong is zoned for development, being urban land extremely valuable. 

2. A huge and ever increasing population: 

As we saw in Point 2 of this thesis, Hong Kong's population consists of more 

than 7 million people, people who must live in a quite limited area. 

This population, far from decreasing, is actually increasing. As we will see at 

Point 8, most Hong Kong young people seem reluctant to work in Mainland 

China, but, on the other hand, many mainlanders are interested in coming to 

Hong Kong to work or study. Thus, the net inflow is bigger than the net outflow 

of population. 

3. The fact the Hong Kong Government depends on land sales revenue policy: 

As we will state again in Point 8, we cannot forget that, in a place like Hong 

Kong, where taxes are so extremely low, an important part of the revenues for 

the Government come from their land rents. Thus, the Government of Hong 

Kong is actually interested in having an expensive land: a cheap price of land 

and real estate would have catastrophic consequences to the Government of 

Hong Kong. 
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This last statement not only allows us to explain why land reclamation has been 

used, but it also allows us to understand most statements we have been 

making throughout this thesis. 

In the 2014-2015 Government budget revenue, land premium is the third 

largest source of revenue, amounting 70 billion, after profit tax and other 

operating revenue: 

 

 

FIGURE NUMBER 98: 2014-2015 Government Revenue. Source: Hong Kong Government (2015). 

 

 After analysing all these characteristics, it remains clear why land reclamation 

has been so widely used in Hong Kong. The map in next page shows us very graphically 

all the different phases of reclamation in Hong Kong from 1841 to 1996 : as we can see 

in that map, Hong Kong's land has grown very considerably through the use of land 

reclamation.  Even if this map does not include reclamation projects after 1996, the 

truth is that the biggest reclamation projects in Hong Kong Island were carried on 

before that date.  

 We could thus affirm that modern Hong Kong is a reclaimed city: around 25% 

of all developed land in Hong Kong is built on reclaimed land.395 Reclamation has 

been a key element to transform 67 km2 of sea into real estate. Even if some authors 

                                                           
395 Source: Lands Department (2015). 
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criticise the use of this technique, some others praise it, as it is the case of Ye: "The 

urban development and the transportation constructions have taken the land plots by 

reclamation even since the first year of the urban development (January 1841 at 

Possession Point) . This is exactly what the reclamation engineering has guaranteed the 

development and the prosperity of Hong Kong for the last one and half centuries" (Ye, 

1997:18). 

 However, as we stated previously, reclamation has indeed several problems, 

especially environmental problems. According to the data provided by Ye (1997), so 

far, the area of Victoria Harbour, has shrunk off by more than 1/3 8more than 20 km2) 

of its original size; as a result, the width of the Harbour has been reduced from 1.700-

3.700 m to less than 700-1200 m. 

Therefore, environmental concerns have been an accompaniment to Hong Kong 

reclamation projects. Many environmentalist associations criticise these projects, but 

some authors consider that it is necessary to find a balance between protecting the 

environment and urban development in Hong Kong. In this sense, Dr Li Kui-Wai, 

associate professor of Economics at the City University of Hong Kong, stated in an 

article in Time Out that "obviously we would like to have cleaner areas and we want to 

have a better environment. But on the other hand, we are talking about the welfare of 

seven million people and the economic capabilities of Hong Kong. We have to strike a 

balance.” 396 

 

 

 

 

 

 

 

 

 

 

                                                           
396 "Reclaiming Hong Kong", 

Article published in TimeOut Hong Kong on May 20, 2016. 

<https://www.timeout.com/hong-kong/blog/reclaiming-hong-kong-052016>. 
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FIGURE NUMBER 99: Land Reclamation & Development in Hong Kong: 1841-1996. Source: Lands 

Department (2015). 

  So we can consider that the problem resides in what we consider a 

"balance" should be. In 2004, the Court of Final Appeal handed the important case 

Town Planning Board v Society for Protection of the Harbour Ltd397 in which the 

proper interpretation of the Protection of the Harbour Ordinance (Cap.531) was 

discussed. 

 To understand better this judgment, we must also make references to the 

Ordinance398. Section 3 of the Ordinance provides that : 

"(1) The harbour is to be protected and preserved as a special public asset and 

a natural heritage of Hong Kong people, and for that purpose there shall be a 

presumption against reclamation in the harbour.  

(2) All public officers and public bodies shall have regard to the principle stated 

In subsection (1) for guidance in the exercise of any powers vested in them." 

 The Society for the Protection of the Harbour challenged the decisions of the 

Town Planning Board made on 6 December 2002 and 14 February 2003 with regard to 

Draft Wan Chai North Outline Zoning Plan No.S/H25/1, which covered an area of about 

76.54 hectares in Wan Chai North, including about 26 hectares of proposed 

reclamation. 

 The Court of Final Appeal, after considering many elements that we cannot 

consider here, stated that "on the true interpretation of the Ordinance, the 

presumption against reclamation could only be rebutted by establishing an overriding 

public need for reclamation. The Board, in failing to adopt such an interpretation, erred 

in law. It follows that the decisions in question must be quashed and that the matter 

must be remitted to the Board for reconsideration in accordance with law." 

 Thus, the Court of Final Appeal established a four-headed public needs test to 

the continued reclamation of the harbour, which required several criteria which 

should be met: 

                                                           
397 [CB(1)761/03-04(02)]. 

398 As we stated previously, the Protection of the Harbour Ordinance was proposed to the Legislative 

Council by the Society for Protection of the Harbour (an environmentalist organization) in 1996 and was 

passed on June 1997. It aims to limit land reclamation in the waters of Victoria Harbour. 

We already analysed how this ordinance is a clear example of public participation in Hong Kong, as it 

was proposed by an environmentalist organization, not by the Government itself. Environmentalist 

organizations have been influencing planning in the last two decades: they have not stopped most big 

projects, but they have had their considerable influence. This Ordinance is a proof of it. 
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•  that the development must address issues that affect Hong Kong in the 

present; 

 

•  that the development must serve an economic, environmental or social need 

of the city; 

 

•  that there must be no reasonable alternatives to the reclamation; and 

 

•  that the development must entail the very minimum level of reclamation to 

meet requirements. 

 Winston Chu, from the Society for the Protection of the Harbour, summed up in 

that same TimeOut article his point of view of this judgment:  “[The need for the 

reclamation] must be so overriding that the need is more important than the harbour. 

Land created from reclamation is extremely expensive. If you make use of it for 

housing, the prices will always be very expensive and beyond people’s means. As long 

as you do not develop the New Territories, there will not be enough land and the 

harbour will not be safe." 

 However, it seems that the Government will continue to use reclamation in 

the future: even if there is significant opposition, reclamation is still part of the 

Government's agenda, even if the Government is currently trying to focus its 

reclamation projects on those areas which are further from the most densely 

populated urban areas.  As a consequence of all this, we can conclude that reclamation 

projects will still exist in Hong Kong as a way of creating new land and then developing 

it, but they will not be focused on areas historically reclaimed as the Victoria Harbour, 

but on areas like the Outlying Island mainly and the New Territories. 

 

 7.10.2.- Examples. 

 As we saw in the map three pages before, there have been many reclamation 

projects in Hong Kong since 1841, so it becomes obviously impossible to talk about all 

of them. In this point, we are only going to analyse the two cases that we have 

considered more relevant for our thesis: the Central-Wan Chai Reclamation Project as 

well as the case of Tseung Kwan O. 
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  7.10.2.1.- Central-Wan Chai Reclamation Project. 

 This is possibly the most easily visible case of reclamation in all Hong Kong, as it 

affects the areas of Central and Wan Chai in Hong Kong Island: the land acquired 

through reclamation is land which used to be water in the Victoria Harbour. 

 This project was launched by the Government in Hong Kong in the 1990s to 

reclaim land for different purposes. After the completion of the Central and Wan Chai 

Reclamation Feasibility Study in 1989, the then Land Development Policy Committee 

endorsed a concept of gradual implementation of the reclamation. The reclamation 

consists of three district development cells separated by parks, namely, Central, Tamar 

and Exhibition. These development cells were further divided into five phases. 

 According to the Civil Engineering and Development Department of Hong 

Kong399, these were the objectives of the project:  

1. to provide land for the Hong Kong Station and the extended overrun tunnel of 

the Airport Railway; 

2. to provide land for Central-Wan Chai Bypass and Island Eastern Corridor Link; 

3. to provide land for the future Sha Tin to Central Link; 

4. to provide land for the future North Hong Kong Island Line; 

5. to improve the environment of adjoining crowded districts by providing 

additional open space on the new reclamation; and 

6. to integrate the development with the existing areas. 

 

 This project was divided into five phases, of which four have already been 

completed (the last one, as we will see, will be completed in early 2017): 

• Central Phase I: The Central Reclamation Phase I formed land of 20 hectares to 

provide the site for the Airport Railway Hong Kong Station. The remaining 

newly formed land is for general development. Works commenced in 

September 1993 and were completed in June 1998. 

• Central Phase II: It formed land of 5.3 hectares, mainly by reclaiming the 

former Tamar Basin. Works commenced in December 1994 and were 

completed in September 1997. 

                                                           
399 Civil Engineering and Development Department of Hong Kong , 

Central and Wan Chai Reclamation (2016). 

<http://www.cedd.gov.hk/eng/achievements/regional/regi_central.html>. 
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• Central Phase III: 18 hectares of seabed in front of the Star Ferry pier from 

Central were reclaimed, including the construction of seawalls and the 

Construction of the Central-Wan Chai Bypass Tunnel. Even if it was not the 

main goal of this reclamation phase, a new green belt area has been created 

because of this project.  

We already talked about this Phase III at the end of Point 7.5. Works 

commenced on February 2003 and were completed in mid 2012. 

• Wan Chai Phase I: An island of 7 hectares was formed at the northern side of 

the Hong Kong Convention and Exhibition Centre to provide land for building an 

extension to the Centre. Works commenced in March 1994 and were 

completed in July 1997. 

• Wan Chai Phase II (the only one still unfinished): it extends along the 

waterfront from the Central Reclamation Phase III to Causeway Bay. The 

project together with Central Reclamation Phases I, II and III would provide 

land for the construction of the Central-Wan Chai Bypass and the Island Eastern 

Corridor Link, the Hong Kong Island section of the Shatin to Central Link and the 

North Hong Kong Island Line and for enhancing the harbour-front. 

The construction works commenced in end 2009 for completion of the land 

formation works in 2017. 

 As we stated before, the completion of these phases of the project has not 

been pacific. There has been a fierce opposition from many citizens, as well as many 

public protests. Actually, the case that we studied before (Town Planning Board v 

Society for Protection of the Harbour Ltd) precisely dealt with some proposed 

reclamation as part of the Wan Chai Phase II, phase which had not begun in 2003 but 

was being planned at that moment. 

 The next photo shows us land reclaimed as part of the Central Reclamation 

Phase III project. All this land has been reclaimed to the sea in the last few years, being 

the main goal of this reclamation project to build a tunnel from Central to Wan Chai. 

As we said, 18 hectares of seabed in front of the Star Ferry pier from Central were 

reclaimed. 
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FIGURE NUMBER 100:  Area corresponding to the Central Reclamation Development Process 

Phase III, Central (Hong Kong Island). Source: Oriol Caudevilla (2014). 

All this area did not exist before the reclamation project, it used to be water, not land. As we 

can see, land reclamation has actually changed the shape of Hong Kong. 

 

 

  7.10.2.2.- Tseung Kwan O. 

  The case of Tseung Kwan O is probably more relevant for our thesis, as it is the 

case of a case of reclamation used to create a new town only for residential purposes. 

Tseung Kwan O New Town (which is one of the nine new towns400 built in Hong Kong) 

                                                           
400 New Towns in Hong Kong are those areas that the Hong Kong Government started to develop in the 

1950s in order to  provide housing for the increasing population. In these new towns, land use is 

carefully planned and development provides plenty of room for public housing projects. The nine new 

towns existing in Hong Kong are: Tsuen Wan New Town (including Tsuen Wan, Kwai Chung and Tsing Yi), 

Sha Tin New Town (including Sha Tin, Tai Wai and Ma On Shan), Tuen Mun New Town, Tai Po New 

Town, Fanling-Sheung Shui New Town, Yuen Long new Town, Tin Shui Wan New Town, North Lantau 

New Town, and the one we are talking about right now, Tseung Kwan O New Town (including Hang Hau, 

Po Lam, LOHAS Park, Tiu Keng Leng and Tseung Kwan O). 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

472 

was built mainly on reclaimed land, having a population of 372.000 inhabitants 

according to the 2011 Census.401 

 The New Town was built mainly by reclaiming Tseung Kwan O Bay and 

formation of platforms on both sides of the narrow inlet; this New Town was 

developed in three phases: 

• Phase I- Hang Hau, Po Lam, Siu Chik Sha, Tsui Lam. 

• Phase II- Town Centre North, Tiu Keng Leng. 

• Phase III- Town Centre South, Pak Shing Kong, Tai Chik Sha. 

 The planning of the new town was centered along the MTR corridor, having 

more than 80% of the population living within five minutes of an MTR station. Thus, 

we can affirm that the center of this new town is the MTR. 

 In our opinion, the most interesting part of Tseung Kwan O is not how it was 

built (it is just another case of land reclamation, a big one, but just one more of the 

many existing in Hong Kong), but why it was built. The history of its creation is 

interesting for us from a legal perspective. 

 As we mentioned in Point 5 of our thesis, there was another way of conveying 

land in Hong Kong before 1997 apart from the sale of leases, which was locally 

referred to as "Letter A" and "Letter B". These Letters were those land exchange 

entitlements issued by the Hong Kong Government from 1960 to 1983 as a large-

scale rural development plan. As Li states, "this system arose as indigenous villagers in 

the New Territories were not prepared to give up their entire holding of ancestral land 

for an award of cash compensation alone" (Li, 2006:14).  These people wished to be 

compensated with an alternative piece of land. As a consequence of this, when the 

Government began to acquire land in the New Territories, the Letters A and B system 

was introduced to give promises to provide land for development in return for the 

surrender of ancestral land before its resumption according to the Crown Lands 

Resumption Ordinance. 

 Until March 1983, no more Letters A and B for land resumption were issued 

and then the monetarization of these Letters was introduced. Thus, many real estate 

developers obtained land from the indigenous landowners by purchasing their 

exchange documents. 

                                                           
401 2011 Population Census- Fact Sheet for Tseung Kwan O 

Government of Hong Kong (2012): 

<http://www.census2011.gov.hk/pdf/fact_sheets/estates/Q_61851e.pdf> 
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 In any case, the Letters A and B system was not recognized by the Beijing 

Government as part of the land administration system in Hong Kong during the 

negotiations with Great Britain; being this the case, the colonial government devised a 

scheme where the major Letters holders could redeem all these documents for land. 

As Li states: "To secure such a large piece of land for the overall redemption, a typical 

Hong Kong solution was created, namely reclamation for extra land. The Tseung Kwan 

O new town was then developed. This partly explains why most of the numerous 

private housing projects in this new town belong to a few developers only" (Li, 

2006:15). 

 In other words, the Government of Hong Kong had been issuing these Letters A 

and B as a promise to give land in the future, but they found themselves in a  

complicated position when the Chinese government told them that, after 1997, they 

would not recognize these Letters. Then, the Government of Hong Kong decided to 

recuperate these Letters by offering to all the holders a piece of land in a new area, 

Tseung Kwan O, an area which literally did not exist before as it was water but was 

then reclaimed.  

 

*************************************** 

 In this Point 7, we have studied the main features of Town Planning and 

Urbanism in Hong Kong. We are now going to study in Point 8 some of the major 

problems of Hong Kong's Urbanism, problems which can be easily deduced from what 

we have just explained. 
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8.- Major Problems in the Urbanism of Hong Kong. 

 In the last Point, we analyzed how Town Planning works in Hong Kong, and, of 
course, we also analyzed the Urbanism of Hong Kong. In this Point 8, which is the 
shortest and less theoretical point of all our thesis, we are going to analyse three 
different problems that we consider are the three major problems existing in the 
Urbanism of Hong Kong. 

 The list of problems is  not a numerus clausus; the reason for us selecting these 
three problems instead of others is because we consider that these are the most 
relevant.  We thus consider that the three major problems in Hong Kong Urbanism are: 

• Lack of Building Land. 

• Environmental Issues. 

• Whether there exists or not a Property Bubble in Hong Kong's Real Estate 
Market.  

8.1.- Lack of Building Land. 

 As we have been repeating several times, Hong Kong has more than 7.2 million 

residents402 crammed into a relatively small land mass. This land mass, per se, is not so 

small, as Hong Kong's total land area403 is of 1.104 km2. However, the "problem" here 

is the fact that, out of these 1.104 km2 total land area, almost a 40% (a 38-odd %) of 

the total land has been designated as country parks and special areas which provide 

statutory protection for the habitats, meaning that it is impossible to build in these 

lands. So, as a starting, we only have a 60% of the total land available. 

 Besides, still according with the data provided by the Lands Department, only a 

40% of Hong Kong's total land is flat. Of course, it is possible to build in not flat land 

(many neighbourhoods in Hong Kong Island, for example, are built in hilly lands), but 

the fact of such a huge proportion of land not being flat makes it more difficult to carry 

on the process of land development. 

 In this sense, the Policy Address by the Government of Hong Kong404 clearly 

identified and explained this problem the next way: 

                                                           
402 Source: Government of Hong Kong (2016). 

403 Source: Lands Department of Hong Kong (2013). 

<http://www.landsd.gov.hk/mapping/en/publications/hk_geographic_data_sheet.pdf>  

404 2015 Policy Address, 

Government of Hong Kong: 

<http://www.policyaddress.gov.hk/2015/eng/p70.html> 
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"72.   What Hong Kong lacks is not land, but land that is developable.  

The difference lies in the need for land planning and development.  The 

process of land planning and development takes time. (...)The 

Government scaled back the speed and scope of our planning and 

development of land, and did not foresee the huge demand for 

developable land as a result of the eventual economic recovery.  A 

substantial amount of land was zoned for non-development uses such 

as country parks to improve the environment.  We also lowered the 

development intensity of land newly planned for development.  These 

are causes of the serious shortage of housing supply that we have been 

facing in recent years." 

 

 Before explaining the lack of land, the Policy Address focuses on explaining the 

problems that this lack of land causes to many Hongkongers (problems that we have 

studied and will continue analysing), namely: 

"70.       There is a serious mismatch between the supply of land and the 

needs of our society.  The short supply of land and housing has led to 

rising property prices and rents. 

 71.      High property prices and rents have prevented many young 

people from forming a family or starting their own business.  This has 

also resulted in cramped living space for society as a whole and 

insufficient space for social welfare facilities such as kindergartens, 

elderly homes and residential care homes for persons with disabilities.  

We have an ever longer PRH waiting list, and an increasing number of 

people have seen their living environment deteriorate.  Some have no 

alternative but to live in subdivided units in industrial buildings.  Small 

and medium-sized enterprises face greater operating difficulties while 

overseas investors are disheartened by the difficulty in establishing a 

business base in Hong Kong.  The root of many social and economic 

problems in Hong Kong lies in the shortage of land for development." 

 The Government itself thus recognises something that is obvious: the fact that 

the price of housing in Hong Kong is so high because of the lack of building land, and 

also the fact that this lack of building land which provokes a shortage in housing supply 

as well as high prices is the root of many social problems in Hong Kong. 

 Nevertheless, at the same time, we cannot be as naive as to think that this 

situation does not have also good parts for the own Government. As we explained in 

Point 7.10.1, the Hong Kong Government depends on land sales revenue policy. In 

other words, even if as Government which serves the interests of Hong Kong 
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inhabitants, the Government  is interested in having a bigger supply of land to prevent 

all these problems that we have just quoted, the truth is that an important part of the 

revenues of the Government depend precisely on these prices being as high as 

possible. Being it ethical or not, the fact is that the Government is interested in land 

prices being high, even if it means a problem for many citizens. 

 We do not mean that we are talking of a "wicked" Government. Actually, we 

must adopt a different point of view than the one we have in Europe: here in Europe, 

we have strong Governments who tax heavily on their citizens, and, thus, can afford to 

carry on more social programmes. The Government of Hong Kong follows a completely 

different philosophy, it follows that philosophy of having a small Government whose 

taxes are very low (actually, almost inexistent), so they cannot let escape any chance 

of getting revenues. 

 Thus, the Government of Hong Kong is actually interested in having an 

expensive land: a cheap price of land and real estate would have catastrophic 

consequences to the Government of Hong Kong. 

 In the 2014-2015 Government budget revenue, land premium is the third 

largest source of revenue, amounting 70 billion, after profit tax and other operating 

revenue: 

 

FIGURE NUMBER 101: 2014-2015 Government Revenue. Source: Hong Kong Government (2015). 
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 In this sense, it becomes necessary now to talk about the Centa-City Index405, 

which, as we stated previously, is compiled by the real estate agency Centaline and the 

City University of Hong Kong. According to the CityU, “the Centa-City Index (CCI) is a 

monthly index based on all transactions records as registered with the Land Registry 

to reflect property price movements in the previous 1-2 months. As land registration 

takes time, any index based on the Land Registry's sale and purchase data inevitably 

could not provide the most up-to-date information. On the other hand, index based on 

the current contract price data is a good indicator of the most recent price 

movements in property agent market share, thus the Centaline transaction data are 

able to reflect the market situation." 

 It is important to talk about this index because it is closely related to the 

problem we are talking about in this Point 8.1, the lack of building land: this lack of 

building land, as we saw, provokes that the prices of developable and developed land 

in Hong Kong becomes much more expensive. The Centa-City Index precisely shows us 

the current situation and also the past evolution of these prices. 

 First of all, we have to make some remarks about the Index. July 1997 is used as 

the base period of the index, and this index, in the base period, equals 100.  Besides, a 

property price index can be calculated by aggregating the prices of the constituent 

estates using the formula: 

 Centa-City Index (CCI) for a month 

 

 It is important to remark that an estate is only considered for inclusion as 

constituent estate if: 

• it has a high transaction value; 

• it has a large number of transactions; 

• it has been in the market for at least 12 months after occupancy; and 

• it is representative of the region. 

 

 As Chim and Wong state, and in order to relate this point to Point 6,  "the gap 

between housing prices and construction costs in Hong Kong was relatively narrow 

                                                           
405 Centa-City Index: 

< http://www1.centadata.com/cci/cci_e.htm> 
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until the late 1980s. Hong Kong's economy boomed after China began to open up after 

1979. Housing prices rose dramatically, because supply could not respond in the 

immediate short term. As a result, the gap between housing and construction prices 

began to widen" (Chim and Wong, 2015:154). 

 

 Taking all of this into consideration, we are now able to study the evolution of 

real estate prices in Hong Kong:  

 

 

FIGURE NUMBER 102: Centa-City Index CCI at 2016/06/18. Source:  Centadata (Centa-City Index) (2016). 

 

 As we can see, average home sale prices have skyrocketed over 300 percent 

since 2003, even if, in 2016, prices have dropped a little bit when compared to 2015. 

Even though, prices remain very high indeed. This drop that is taking place in 2016 is 

not, however, dramatic, as analysts (like Bloomberg406) point to several reasons why a 

crash is unlikely. Mainly because sales volumes are beginning to recover as prices drop 

                                                           
406 "Hong Kong's Housing Market Looks Like It's Avoided a Bust", 

article written by Kana Nishizawa, March 21, 2016. 

Bloomberg: 

<http://www.bloomberg.com/news/articles/2016-03-21/hong-kong-property-crash-averted-if-the-

stock-market-is-right> 
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to levels that entice buyers. After mid-February 2016, when they fell to the lowest 

level in 14 years, secondary transactions and major housing estates rebounded five-

fold to a nine-month high in the week ended March 2013. Being this the case, we can 

foresee that prices will probably increase again very soon, in 2017 probably.  

 If we have related so far the lack of building land to housing prices in Hong 

Kong, we must relate now housing  prices to a very clear affordability problem that 

exists in Hong Kong as well. This problem is actually very simple to understand, though 

very complicated to solve: if housing prices are so high because of the existing lack of 

building land, many citizens will not be able to afford to buy/rent a house. Of course, 

as seen in Point 7.8, Hong Kong has a big system of public housing, but this system, as 

we explained before, is not and will not be enough to cover all the needs of the 

citizens. As Liu states, "home seekers are facing increasing difficulty in the affordability 

of and accessibility to an owner-occupied flat owing to a frenetic [...] price increase in 

the past decade [s]" (Liu, 1994:i). 

 Factors affecting affordability are property price, tenure, prevailing interest 

rate, wealth of purchasers, household income, tax policy and state regulatory 

measures (Darke and Darke, 1988). Of all these factors, we will mainly focus on the 

first one, which is the one that is affected by the lack of building land. The affordability 

of owner-occupiers is denoted by the Price-Income Ratio (PIR) though, sometimes, 

mortgage-repayment ratio is also used.  This lack of affordability is having important 

social consequences in Hong Kong, especially affecting young people. 

 Another index we should take into consideration is the Housing Affordability 

Index407, which measures whether or not a typical family earns enough income to 

qualify for a mortgage loan on a typical home based on the most recent price and 

income data.  

 If we observe the next figure, we can clearly see how housing prices increased 

enormously from 2003 to 2011 (and, actually, as we analyzed in the previous page, 

they continued increasing until 2015), but the affordability index has not increased in 

the same way that prices increased. In other words, houses are less affordable for 

Hong Kong citizens than in the past.  

  

                                                           
407 In a more technical way, we could define  the Affordability Index as the proportion of a household's 

income on mortgage outgoing assuming the household on the median income level who has bought a 

400sq feet flat at average house price with a 20 years mortgage at the prevailing mortgage rate. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

480 

 

FIGURE NUMBER 103: House Price and Affordability in Hong Kong. Source:  Y.S Cheng, after data from 

Centaline (2013). 

 Actually, the organisation Demographia, in his 12th Annual Demographia 

International Housing Affordability Survey: 2016408, stated that Hong Kong is the 

world's least affordable city , being the city's median multiple nearly four times the 

threshold  at which Demographia considers prices "severely unaffordable". Moreover, 

Hong Kong's Median Multiple of 19.0 was the highest recorded (least affordable) in the 

12 years of the Demographia International Housing Affordability Survey.  If we have a 

look at the next figure, we will see that, by far, Hong Kong is the world's least 

affordable city indeed: 

 

                                                           
408   "12th Annual Demographia International Housing Affordability Survey: 2016": 

<http://www.demographia.com/dhi.pdf> 
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FIGURE NUMBER 104: World's Least Affordable Cities. Source:  Demographia  (2016). 

  

 Besides, as we can observe in the next figure, there is a clear shortage in 

housing supply (which also affects the private rental market) when compared to the 

available land. As Cheng states, "the private rental sector, which has been in decline 

since the 1970s, has stabilised in the last decade and accommodates around 14% to 

15% of the households in Hong Kong. It has also been transformed, from a tenure for 

the poorest before the 1980s, to a polarised tenure which lodges both the high pay 

expatriates in multi-national companies at the high end of the market, and single 

people and poor households (and students as well) at the other extreme end" (Cheng, 

2013:331). 

 In any case, the main consequence of the data contained in the next figure is 

precisely the fact that there exists a clear shortage in housing supply in Hong Kong, 

shortage which, far from decreasing, is currently increasing. 
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FIGURE NUMBER 105: Land and Private Housing Supply 1994-2011. Source:  Cheng (2013), after the 

data provided by the Census and Statistics Department of Hong Kong. 

 

 Being this the case, once we have seen that the lack of building land provokes a 

clear increase of the land prices which reduces the housing affordability for most 

citizens, we can analyse another related topic (a topic which is both related to the lack 

and building land as well as to land reclamation, as studied in Point 7.10): where will 

Hong Kong grow to?  

 This is a very important question, whose answer is extremely complicated; 

having Hong Kong such a lack of building land, it becomes clear that Hong Kong 

needs to grow, but to grow where?  

 We already stated that Hong Kong's land mass, per se, would not be so small, as 

Hong Kong's total land area409 is of 1.104 km2. However, the "problem" here is the fact 

that, out of these 1.104 km2 total land area, almost a 40% (a 38-odd%) of the total land 

has been designated as country parks and special areas which provide statutory 

protection for the habitats, meaning that it is impossible to build in these lands. So, as 

a starting, we only have a 60% of the total land available. Besides, of this 60% of the 

                                                           
409 Source: Lands Department of Hong Kong (2013). 

<http://www.landsd.gov.hk/mapping/en/publications/hk_geographic_data_sheet.pdf>  
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land which is theoretically available, we must take into consideration the fact that 

most of it is not flat, being thus more complicated to build in it. 

 Professor Li Ling Hin410 kindly gave us many clues to understand better this 

topic: Hong Kong has almost no land to grow now (this is why the title of this sub 

point is "the lack of Building Land"); migratory balance in Hong Kong is negative, as 

most young people from Hong Kong do not want to go to work to Mainland China 

(being Shenzhen the most natural option, as it is just at Hong Kong's border), but 

Mainland young professionals actually want to move to Hong Kong. Thus, there is a 

great migratory pressure. 

 Professor Li considers that the most logical option for the Government would 

be to continue reclaiming land from the sea, but, as we stated in Point 7.10, most 

major land reclamation projects are currently stopped , except for the projects in the 

Outlying Island mostly. As we already explained,  environmental concerns have been 

an accompaniment to Hong Kong reclamation projects. Many environmentalist 

associations criticize these projects, but some authors consider that it is necessary to 

find a balance between protecting the environment and urban development in Hong 

Kong. 

 Even so, Professor Li thinks that a good option to grow in Hong Kong Island 

would be to reclaim land towards the west, to the west of Kennedy Town, even if 

politicians, because of the popular pressure, do not seem to be willing to reclaim more 

land in Hong Kong Island and Kowloon.  

 It is true that there is a small green belt existing around some Hong Kong cities, 

green belt areas which are not yet classified as a countrypark and which allow new 

cities to be built there411.  However, even if new towns were created in all the existing 

green belts in Hong Kong, the truth is that this would not be enough to meet all the 

needs for housing supply.  

                                                           
410 Dr. Ling Hin Li, a land policy specialist, is currently an Associate Professor and the Programme 

Director of the China Network MSc programmes in the Department of Real Estate and Construction, the 

University of Hong Kong. 

We had the chance of meeting him on June 17th 2016, when he devoted to us a whole morning talking 

mainly about this topic. 

411 An example of how this possibility has already been put into practice can be found in the next  article: 

"Hong Kong developers eye green belt land for flats as government plans rezoning", 

Article written by Yvonne Liu. 

The South China Morning Post, 9 September 2014. 

<http://www.scmp.com/property/hong-kong-china/article/1588593/hong-kong-developers-eye-green-

belts-rezoning-gains-ground> 
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 Besides, there is a problem which must be added to what we have just said: the 

price of public transportation in Hong Kong: most of citizens who work downtown are 

reluctant to move in a new town created in a new belt, as the costs of transportation 

are too high when compared to their salaries. 

 Having all we said into consideration, Professor Li does not see an easy way 

out to the problem of Hong Kong’s lack of land, as he sees no place to grow: it is true 

that there is a certain margin with New Development Areas in Rural Towns mainly in 

the northern part of Hong Kong, but, the truth is, it will not be enough, having a net 

inflow of population bigger than the outflow. If the Government of Hong Kong cannot 

really touch mountains, most reclamation projects are stopped… it becomes difficult to 

forecast what will happen. 

 The case of Hong Kong is different nowadays than the ones of, for example, 

Macau: in Macau, the Government is very aggressive when reclaiming new land, 

actually most forecasts establish that more than a 40% of new land will be gained in 

the next 10-20 years. But in Hong Kong it is not possible, as it seems that the days in 

which reclaiming new land was the answer to the lack of building land are gone. 

 Hong Kong’s case is often compared with the one of Singapore as well, even if, 

according to Professor Li, this comparison is not actually fair: even if Hong Kong’s land 

is bigger than Singapore’s, in Singapore more than 60% of the land is flat, while in 

Hong Kong, as we saw before, it is just a 40%. 

 Some experts, as a possible solution, suggest a reutilization of existing spaces. 

In this sense, Paul Zimmerman, in the article “Reclaiming Hong Kong” published by 

Time Out412, states that the so-called ‘brownfield’ sites are the solution. In this sense, 

he estates that “the key is to use the space that we do have in a more efficient way. A 

lot of the industrial properties in the New Territories, for example, are totally space-

inefficient”. 

 Thus, as we see, a possible solution could be to turn some of the not efficient 

semi abandoned industrial properties in the New Territories into actual building land. 

Nevertheless, this is, once again, a temporary small not sufficient solution. 

                                                           
412 "Reclaiming Hong Kong", 

Article published in TimeOut Hong Kong on May 20, 2016. 

<https://www.timeout.com/hong-kong/blog/reclaiming-hong-kong-052016> 
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 In this sense, the document Long Term Housing Strategy: Implementation 

Milestones as at December 2014413 provides us with some interesting clues on these 

issues when talking about measures to increase housing land supply: 

“7. Meeting the long term housing supply target is undeniably a huge 

challenge for both the Government and the community. The Government is 

expeditiously taking forward a series of major land development projects in 

support of the future housing, social and economic development needs of Hong 

Kong. These include large-scale new development areas and new town 

expansion that aim to provide a quality living environment and space for 

employment creation through putting in place the necessary infrastructures 

and striking a balance between development and environmental conservation. 

Reclamations at suitable locations are also being explored to increase the 

availability of developable land. 

8. However, there is no easy painless option to increase or to expedite land 

supply in the short run. The most immediate and effective way to augment 

land supply for housing in the short to medium term is to make more optimal 

use of the developed areas in the existing urban areas and new towns, as well 

as the land in the vicinity of existing infrastructures, through land use reviews 

and increasing development intensity wherever practicable.(…) 

9 To make land available for development to meet the housing supply target 

would require difficult choices and delicate trade-offs to be made by the 

community as a whole. There is simply no magic solution that can increase 

land supply without impacting on the local community. For instance, among 

about 150 potential housing sites identified by the Government that require 

statutory plan amendments for development within 2014-15 to 2018-19 to 

produce some 210 000 housing units (over 70% of which are for public 

housing), some 70 sites are within “Green Belt” zoning with a total size of 

about 150 hectares and can produce over 80 000 public and private units. 

Making these sites available would require the community to accept the 

conversion of these “Green Belt” sites, which amount to about 1% of our 

overall “Green Belt” areas (for comparison purpose, our country parks are 

about 43 455 hectares in size) and some have varying degrees of vegetation 

including trees, for housing development.(…)” 

 As we can see after analyzing these conclusions stated in Annex B of the 

Implementation Milestones document, we realize once again of how complicated it is 

in Hong Kong to develop land while having such an important lack of building land. On 

the one hand, the Government need to meet the targets for public housing, as it is a 

                                                           
413 Transport and Housing Bureau, the Government of Hong Kong: 

“Long Term Housing Strategy: Implementation Milestones as at December 2014” 

<http://www.thb.gov.hk/eng/policy/housing/policy/lths/ImplementationMilestones201412.pdf> 
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social need, but, on the other hand, any development project will imply a consequence 

on the community as a whole. As this document states, “there is simply no magic 

solution that can increase land supply without impacting on the local community”. In 

other words, if the Government decided to reclaim land massively again, it would have 

a clear and immediate consequence on the environment, for example, but the truth is, 

more land is needed to meet the housing need of Hong Kong inhabitants. 

 For instance, a 1% of the Green Belt areas must be developed according to this 

document. Otherwise, the Government has absolutely no way of being able to provide 

the necessary housing. As we established before following Professor Li’s explanations, 

the situation is actually really complicated and it makes us see that a way out, any way 

out, is not easy to be determined. 

 Connected with this problem, we find that of the problems associated with 

high densely living. In this sense, Beisi (2000) studied Hong Kong as a compact city 

relating it to the concept of adaptable housing. According to Beisi, “to overcome all 

kinds of living difficulties caused by exorbitant property prices and extremely small 

spaces, Hong Kong people have been accustomed to a spatial arrangement strategy 

which approach to adaptable housing concept” (Beisi, 2000:4). This concept 

emphasizes the possibility of providing adaptability with using a few detachable 

elements, in order to accommodate a large range of functional demands within a 

limited space. Besides, the author considers that adaptable housing has an ecological 

significance as well, as it saves energy and resources through long life span, 

accommodating various functional demands within a limited space. 

 The author studied the layout changes that occurred during the entire 

occupancy duration, randomly selecting households which were asked to recall their 

memories about changes made in their flats. These were the major changes observed 

(Beisi, 2000:5): 

• Balconies used as functional extensions of storage and laundry. 

• Balconies used as kitchen, bathrooms or living rooms. 

• Bunk beds used for sleeping, studying, working and storage. 

• Curtains used to separate bunk bed from living areas. 

• Common space used for regular sleeping. 

• Partition set up as household size increases. 

• Partition set up as children grow up. 

• Partition between kitchen and balcony removed. 

• Living room function changed by using foldable furniture. 
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• Custom-made furniture used to adapt the room. 

• Adjoining Units combined to enlarge flats. 

 As the author concludes, “tight living conditions require maximum flexibility. 

Since space is very tight, increasing demand on privacy has led to subdividing the Living 

Zone into two types of spaces – bedrooms and a ‘common space’ for living, dining and 

other family activities” (Beisi, 2000:5). 

 One household of the many studied in that article merged their spaces by 

removing partitions and returning to one-room-living as the household size increased. 

This case justifies the assumption that one-room-living provides a greater sense of 

spaciousness than a tight-fit divided layout: 

 

FIGURE NUMBER 106: Staged altering to the layout of a flat unit which is a standardised design in public 

housing built in the 1970s. Source:  Beisi (2000). 

  

 To sum up, even if it may seem that these last remarks are disconnected with 

the rest of this Point 8.1, they are not. As we have been seeing throughout this point, 

there is a clear lack of building land of Hong Kong, which provokes high prices in Hong 

Kong’s real estate market, provoking at the same time a problem of affordability for 

Hong Kong most citizens. At the same time, this lack of building land provokes that the 

actual existing land must not be wasted, so every square meter is precious. In this 

sense, most houses, especially those from the public housing schemes, are extremely 

small when compared with the European standards, which provokes that mots 

inhabitants have had to look for ways of adapting themselves to this situation in order 

to obtain the maximum benefits and possibilities from such a reduced space. At the 

same time, the Government faces a very complicated situation whose answer remains 

unknown: how to combine the need for more housing with the lack of building land, 

when the options for gaining new land imply them all huge consequences for the 

environment and for the community? 
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FIGURE NUMBER 107: High-rise residential buildings at Des Voeux Road (Hong Kong Island) in front of 

some buildings in construction. Source:  Oriol Caudevilla (2015). 

The lack of building land has as one of its consequences that every square metre must be treated as 

precious, so this is why we can find so many high-rise buildings in Hong Kong. Otherwise, considering the 

available land and the housing need of the inhabitants, it would be impossible for Hong Kong to house its 

more than 7 million inhabitants.  
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8.2. - Environmental Issues. 

 In a place as crowded as Hong Kong, located geographically at a delta (the Pearl 

River Delta) which receives the pollution coming from Mainland China, in a place 

where big amounts of land have been reclaimed (as we saw at Point 7.10), 

environment is a topic taken seriously into consideration by both the citizens and the 

politicians in Hong Kong. The fact that Hong Kong is no longer an industrial hub, but a 

financial hub, does not mean that it is free from having environmental problems. 

 According to Chan and Wong, "environmental concern is a global issue that is 

not confined by physical boundaries, let alone professional barriers." (Chan and Wong, 

2000: preface).  

 Actually, even if Hong Kong were “perfect” from an enviormental point of view 

(which is not, as any place in the world is), their proximity with Mainland China, 

especially their proximity with mega cities like Shenzhen, carries the fact that we can 

consider that a part of Hong Kong’s environmental problems is “imported” from 

Mainland China. 

 However, as the study of environmental issues is not the main topic of our 

thesis, we are not going to study it deeply. If the reader is interested in learning more 

about it, you can refer to the bilbiography we quote on this topic, bibliography which is 

very useful and thorough. Right  now, what we are going to do is only to make a list of 

the most important environmental issues in Hong Kong, and select the two of them 

that are more closely related to Urbanism: these are the topics on which we will focus 

on a more detailed way, though brief anyway.  

 As Chan states,  

"Hong Kong has, in economic terms, grown to a status equivalent to developed 

countries. People's expectations for the quality of life have become higher. To 

support the growth, massive infrastructure constructions and prperty 

development have been carried out or planned. Property development has 

become one of the major economic activities in Hong Kong. Trailng behind 

property development for a better-built habitat are the issues of environmental 

protection and preservation of nature 

The need to be environmentally conscious in development activites may be 

coming froma self-awarenes by citizens in Hong Kong. It is also a response to 

the international concept of sustainable development and ISO 14000 

requirements. The latter is one of a new wave of quality assurance systems 

following the ISO 9000 that has swept across all parts of the world. Many 

development projects in Hong Kong involve foreign investment and 

technological cooperation. Apart from funding and know-how, the foreign 

parties also inject international concepts and demands in environmental 

protection" (Chan and Wong, 2000:273-274). 
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 Hong Kong is actually becoming more environmentally conscious, mainly 

because they do not want to be like Mainland China, and also because there are 

important groups of pressure figghting for Hong Kong’s environment. As we stated at 

Point 7.10, the era of massive land reclamation projects in Hong Kong has ended. 

Nowadays, only some minore land reclamation is being carried on. Of course, this, 

from an enviromnetal point of view seems a right decision. Nevertheless, as we stated 

before: if there is not enough land in Hong Kong (there is a clear lack of building land, 

as we saw in Point 8.1), and most land reclaamtion projects have been stopped… 

where will Hong Kong grow? This question cannot be easily replied, not even by the 

own Hong Kong lawmakers and politicians. 

 After studying this subject thorughly, we have concluded that these are Hong 

Kong’s major environmental issues: 

• Climate Change. 

• Waste problems, mainly construction waste. 

• Air quality and pollution, mainly the “wall effect”. 

• Problems derived from land reclamation. 

 

 We are going to analyse the three problems separately, though we are going to 

focus more on the last two, as these two are the ones which have a bigger influence 

and relation to Urbanism and the rest of our thesis. That being said, we must remark 

that this list is not a numerus clausus: this is a list of problems that we have made, but 

there are of course many more problems (threats to flora and fauna…) that we will not 

deal with. 

 

 8.2.1.-Climate Change. 

 Climate change is a global concern, not only a local concern in Hong Kong. 

However, how does climate change affect Hong Kong? According to the 

Intergovernmental Panel on Climate Change (IPCC)414, Climate Change refers to “any 

change in climate over time, whether due to natural variability or as a result of human 

activity.” 

 In Hong Kong, climate change is observed mainly because of high average 

temperature and continuous rising sea level. 
                                                           
414Intergovernmental Panel on Climate Change (IPCC): 

< https://www.ipcc.ch/> 
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1. Temperature: Temperature readings at the Hong Kong Observatory415 

Headquarters are available since 1885, except for a break during World War II 

from 1940 to 1946 (during the Japanese Occupation of which we talked about 

at Point 2 of this thesis). Analysis of the annual mean temperature data shows 

that there was an average rise of 0.12°C per decade from 1885 to 2015. The 

rate of increase in average temperature became faster in the latter half of the 

20th century, reaching 0.17°C per decade during 1986-2015. 

 

 

FIGURE NUMBER 108: Annual mean temperature recorded at the Hong Kong Observatory Headquarters 

(1885-2015). Source:  Hong Kong Observatory (2016). 

  

 As we can see, there has been a clear increase, an increase even faster than the 

 world average because Hong Kong is a highly urbanized city. Besides, buildings 

 and other concrete surfaces in the urban areas absorb the heat from solar 

 during the daytime and release the heat in the form of long-wave radiation 

 during the night. This long-wave radiation is blocked by the high-rise buildings 

 from escaping away, which makes temperatures fall slower and night and thus 

 have a higher minimum temperature. As a consequence of this, Urbanism and 

 high-rise buildings have a clear impact on Hong Kong’s temeprature and climate 

 change. 

                                                           
415 The Hong Kong Observatory, 

< http://www.hko.gov.hk/> 
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2. Rise of the Sea Level: According to the data provided by the Hong Kong 

Observatory, tide gauge stations’ records show that the mean sea level in the 

Victoria Harbour has risen at an average of 2.4 mm per year during the period 

from 1954 to 2015. On average, the mean sea level in Victoria Harbour rose at 

a rate of 30 mm per decade during 1954-2015. 

 

 

FIGURE NUMBER 109: Annual mean sea level at Victoria Harbour (1954-2015). Source:  Hong Kong 

Observatory (2016). 

 

 Climate change in Hong Kong can be attributed to both greenhouse gas 

emissions and localized urbanization (Ginn, 2008). This is because high-rise buildings 

absorb the heat during the daytime and also prevent the heat escaping away. The 

higher temperature in urban areas enhances convective activities, and the increase in 

concentration of suspended particulates from urban activities favours the formation 

and development of rain-bearing clouds, bringing about the increasing trend of rainfall 

in Hong Kong.  

 It comes without saying that climate change carries many negative 

consequences: for example, on the energy-intensive secor, but also health problems, 

as the increasing risk of dengue fever and malaria in Hong Kong due to the 

remperature rise has been identified by some authors (Fung, 2004). 
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 8.2.2.-Waste Problems, mainly Construction Waste. 

 Waste is a common problem of most affluent societies, not only of Hong Kong. 

Like most developed places (like Spain), Hong Kong has seen how its waste loads grew 

as its economy grew. There are several types of waste generated in Hong Kong: 

municipal solid waste, construction waste, chemical waste, clinical waste… Of all these 

kinds, we will only focus on construction waste, as this is the kind of waste more 

related to the rest of our thesis. 

 According to the Government of Hong Kong, “Construction waste is anything 

generated as a result of construction and then abandoned, regardless of whether it has 

been processed or stockpiled. It comprises surplus materials from site clearance, 

excavation, construction, refurbishment, renovation, demolition and road works.”. The 

more construction is carried on a certain land or region, the more construction wastes 

there will be. In the case of Hong Kong, as we explained in Point 6, construction is an 

extremely important activity. As a consequence, important amounts of construction 

waste will be produced. Actually, and according the Government’s data, Hong Kong is 

producing around ten million tonnes of construction waste per annum. 

 The government has been examining ways to promote the reuse and recycling 

of construction waste during recent years, significantly reducing the total quantity of 

construction waste (see figure below). Nevertheless, considering Hong Kong’s landfill 

capacity, disposal of construction waste is still a very important problem. 

 As Lu states, “For sustainable development, the city can no longer rely solely on 

reclamation to accept most of the inert construction waste, and more effective 

approaches are need to promote the recycling of construction waste.” (Lu, 2010:44).  

This is right, especially considering that, nowadays, most reclamation projects have 

been stopped, as we have been saying. 
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FIGURE NUMBER 110: Quantities of Overall Construction Waste in 1991-2014. Source: Environmental 

Protection Department of Hong Kong (2015). 

 8.2.3.-Air Quality and Pollution, mainly the “Wall Effect”. 

 Hong Kong mainly faces two air pollution issues: local street-level pollution and 

the regional smog problem (Lu, 2010). "Reduced visibility" days, defined as those with 

a visibility of less than 8 kilometres and relative humidity not exceeding 80%, increased 

by 207% from 1997 to 2006, according to the data provided by the EPD (Environmental 

Protection Department) in 2009. 

 At the same time, the air quality monitoring data from the EPD show that the 

ambient air quality has worsened on average by 13 to 47% from 1990 to 2009 for most 

pollutants.  Besides, as we said before, not all of the pollution problems in Hong Kong 

come from Hong Kong itself: an important part of air pollutants come from the 

neighbouring Guangdong Province in Mainland China. 

 In other words, Hong Kong must be very careful when dealing with air 

pollution, as, no matter how much they reduce contamination, an important part of 

this pollution is structural as it comes from China. Air pollution has many impacts on 

ong Kong’s life: it affects visibility, as we said, it also has health implications and, of 

course, it has an economic impact.  
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 However, we are going to focus on one of the auses of air poollution in Hong 

Kong which has a clear and direct relation to Urbanism: the “wall effect”. The wall 

effect does not only affaect air pollution, but it also provokes temperatures to be 

higher, as we saw, among many other consecuences. 

 According to C.Y.Lam, director of the Hong Kong Observatory, in his report to 

the Professional Green Building Council’s Symposium 2006 on Urban Climate and 

Urban Greenery: 

“In tandem with urbanization in Hong Kong, urban temprature has risen faster 

than in the countryside, winds have slowed, visibility has deteriorated, less 

solar radiation is reaching the ground, evaporation rates have gone down, and 

so on. But does it matter? For people with lesser means, especially the ols and 

the weak, it could, however, become a life-threatening issue. They also have to 

fear the attach of more germs than used to be since their natural enemies, viz 

fresh air and sunshine, have been reduced in strenth. Unfortunately, the 

underprivileged have to look forward to even more tall buildings along the 

shore or even right at the hear of the urban areas to block the little wind and 

sunshine left. Buildings are meant to benefit people. But we have seen in the 

metereological records presented above that buildings have collectively 

modified the urban climate in a way unfavourable to healthy living. It is high 

time for us to rethink the fundamentals about [what] urban living should look 

like” (Lam, 2006). 

 As a consequence, since 2006, there as been an increasing concern over this 

topic, the wall effect, which is caused by uniform high-rise developments which 

adversely impact air circulation. Because of Hong Kong’s population is so dense and 

compact, and also because of Hong Kong’s lack of building land (Point 8.1), developers 

have the tendency of build new private tower block developments with 10 to over 100 

towers, ranging from 3o to 70 stories high. Thus, developers are concerned about 

maximizing their profits, at the expense of the free-flow of air. 

 In this sense, a local green group called Green Sense416, was created in  2004 in 

order to fight against the “wall effect” developments; they have expressed their 

concern several times on this issue and they have conducted a survey as well on 155 

housing estates, which can be checked in their website, finding that, of 155 housing 

estates analyzed, 104 have a "wall-like" design. 

 Hong Kong planners are aware of this problem, though it is not easy to solve. 

We must remember that at Point 7.5, when studying the Hong Kong Planning 

Standards and Guidelines (HKPSG) , we stated that, according to article 6.2.23, taller 

                                                           
416 Green Sense: 

<http://greensense.org.hk/en/about/> 
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buildings should be located inland, with lower developments on the waterfront, in 

order precisely to try to avoid the "wall effect": the goal of this principle is to avoid 

dominating the harbour and thus increase permeability to the waterbody. It is also 

considered that, where appropriate, a varying building height profile should be 

created. Nevertheless, we must bear in mind that the HKPSG are not an ordinance, but 

an administrative document drafted by the Planning Department which provides 

standards and guidelines, but not legal obligations. 

 Such kinds of "wall effect" developments are commonly found in the new 

urban areas and new towns such as West Kowloon, but also in older districts subject to 

urban renewal or redevelopment. Generally speaking, this effect is more clear in those 

areas made up of towers taller than 60 storeys and in which, in most cases, there is no 

gap between individual residential blocks. For example, as Ng (2009) points out, for a 

linear row of 15 towers in one of the estates of Tseung Kwan O, the resultant mass is in 

the range of 600m long and 200m high, which is indeed a "great wall" of mountain 

height, carrying along all the problems that we have explained. 

 As Ng remarks, "This 'wall effect' development trend has become controversial 

in Hong Kong. (...) For those developments that have been cast in concrete, their 

environmental impacts upon the neighbourhood are irreversible during their lifespan 

(decades)" (Ng, 2009:326). 

 To sum up, the "wall effect" is a direct consequence of the urban model applied 

in Hong Kong throughout the last 60 years consisting of building extremely high-rise 

buildings, which, sometimes, create this effect that affects the environment by 

increasing temperatures and not allowing air to circulate well enough and thus 

increasing pollution. That being said, what alternative is there for the planner, as there 

is a lack of building land? It is really complicated to tell. The "wall effect" is indeed 

negative, but we see no alternatives to such high-rise buildings, especially considering 

that most reclamation projects have been stopped. 

 8.2.4.- Problems derived from Land Reclamation. 

 As we studied in Point 7.10 (where we deeply studied the concept of land 

reclamation), land reclamation is described by the Glossary of Environment 

Statistics417 as "the gain of land from the sea, or wetlands, or other water bodies, and 

restoration of productivity or use to lands that have been degraded by human activities 

                                                           
417 Glossary of Environment Statistics, Studies in Methods, Series F, No. 67, United Nations, New York, 

1997. 
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or impaired by natural phenomena".  Thus, through the process of land reclamation, 

new land is created  in a place where there was no land before, but water. 

 We already said that this technique, of course, allows us to gain land in a place 

where there was no land before, but, at the same time, it has a strong environmental 

impact: in some cases, it involves a habitat destruction. Actually, this is why the 

Protection of the Harbour Ordinance (ordinance that we mentioned several times 

previously throughout Point 7) was approved in Hong Kong in 1997, to safeguard the 

threatened Victoria Harbour against land development. 

 Burayidi (2000) has summarised most of the arguments used by those (both 

private sector parties and public interest groups) who are opposed to the new projects 

of land reclamation at Victoria Harbour, being these some of their arguments: 

1. A decreased volume of water flow in Victoria Harbour will result in lowered 

capacity for cleansing pollution caused by port operations. 

2. Dredging and dumping operations may adversely affect fishing areas and 

ecologically important habitats; 

3. Dredging may also release heavy metals deposited deep in the seabed, thus 

polluting the harbour area; 

4. Part of the reclamation will be a public waste dumping site for construction 

industry, providing an inequitable subsidy; 

5. Creation of new available land close to the urban core created more 

competition for the decaying center and diverts investment that might 

otherwise regenerate older areas; 

6. Inadequate infrastructure, especially roads, will be subjected to heavier 

burdens as the result of reclamation, and there are no plans to upgrade those 

facilities;  and 

7. Reducing the width of the harbour may weaken its capacity to function as a 

vital city lung to improve ventilation and reduce air pollution for the population 

of Hong Kong. 

 

 Environmental concerns have been an accompaniment to Hong Kong 

reclamation projects. Many environmentalist associations criticize these projects, but 

some authors consider that it is necessary to find a balance between protecting the 

environment and urban development in Hong Kong.  

 As we already explained, we can conclude that the problem resides in what we 

consider a "balance" should be. In 2004, the Court of Final Appeal handed the 
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important case Town Planning Board v Society for Protection of the Harbour Ltd418 in 

which the proper interpretation of the Protection of the Harbour Ordinance (Cap.531) 

was discussed. 

 To understand better this judgment, we must also make references to the 

Ordinance419. Section 3 of the Ordinance provides that: 

"(1) The harbour is to be protected and preserved as a special public asset and 

a natural heritage of Hong Kong people, and for that purpose there shall be a 

presumption against reclamation in the harbour.  

(2) All public officers and public bodies shall have regard to the principle stated 

In subsection (1) for guidance in the exercise of any powers vested in them." 

 The Society for the Protection of the Harbour challenged the decisions of the 

Town Planning Board made on 6 December 2002 and 14 February 2003 with regard to 

Draft Wan Chai North Outline Zoning Plan No.S/H25/1, which covered an area of about 

76.54 hectares in Wan Chai North, including about 26 hectares of proposed 

reclamation. 

 The Court of Final Appeal, after considering many elements that we cannot 

consider here, stated that "on the true interpretation of the Ordinance, the 

presumption against reclamation could only be rebutted by establishing an overriding 

public need for reclamation. The Board, in failing to adopt such an interpretation, erred 

in law. It follows that the decisions in question must be quashed and that the matter 

must be remitted to the Board for reconsideration in accordance with law." 

 Thus, the Court of Final Appeal established a four-headed public needs test to 

the continued reclamation of the harbour, which required several criteria which 

should be met: 

•  that the development must address issues that affect Hong Kong in the 

present; 

 

•  that the development must serve an economic, environmental or social need 

of the city; 

                                                           
418 [CB(1)761/03-04(02)]. 

419 As we stated previously, the Protection of the Harbour Ordinance was proposed to the Legislative 

Council by the Society for Protection of the Harbour (an environmentalist organization) in 1996 and was 

passed on June 1997. It aims to limit land reclamation in the waters of Victoria Harbour. 

We already analysed how this ordinance is a clear example of public participation in Hong Kong, as it 

was proposed by an environmentalist organization, not by the Government itself. Environmentalist 

organizations have been influencing planning in the last two decades: they have not stopped most big 

projects, but they have had their considerable influence. This Ordinance is a proof of it. 
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•  that there must be no reasonable alternatives to the reclamation; and 

 

•  that the development must entail the very minimum level of reclamation to 

meet requirements. 

  

 This problem does not seem to have an easy solution either; even if some 

reclamation projects are still being carried on, most of the projects have been stopped, 

which, from an environmental point of view would seem a right decision, but forces us 

to wonder once again: where will Hong Kong grow? As we repeated in Point 7 several 

times, and as we saw at Point 8.1, Hong Kong suffers a clear lack of building land, 

caused both by the fact that an important part of Hong Kong has been designed as 

country park and thus is not available for building purposes (a 38-odd % of the total 

land) and also by the fact that Hong Kong is, per se, geographically limited. Geography 

limits Hong Kong not only because Hong Kong is formed by several islands and the 

mainland part is limited by China’s borders, but also because most of the land is not 

flat.  And demographic pressure keeps increasing. 

 Many authors compare Hong Kong to Singapore; it is true that both areas 

(being Hong Kong a SAR from China and Singapore an independent country) share 

similarities, from an economic point of view as well as from an urban point of view. 

Actually, this comparison is often used as a way of promoting more reclamation 

projects in Hong Kong, as Singapore is also promoting many of these projects.  

However, we consider that this comparison is not always accurate; Hong Kong is in 

need of more land than Singapore and, consequently, land reclamation projects, 

being negative from an environmental point of view everywhere, are more justified 

in Hong Kong than in Singapore. 

  If we have a look at the next table, we see how this comparison has many 

flaws. First of all, it is true that Hong Kong’s total land area is bigger than Singapore’s 

total land rea (1,108 km2 vs 710 km2), but there is a figure that we must pay our 

attention to: Hong Kong has 791 km2 undevelopable land, while Singapore has only 

210 km2. In other words, almost an 80% of Hong Kong’s land in total is undevelopable, 

be it, as we saw at point 8.1, because a 40% of the total belongs to country parks, be it 

because the rest is comprised by water bodies, woodlands, barren lands… that do not 

allow construction.  These figures bring as a consequence that, even if Hong Kong’s 

total land area is bigger than Singapore’s, and even if Hong Kong’s population is ‘only’ 

a 40% bigger than Singapore’s, Hong Kong’s density of population is more than the 

double of Singapore’s, as we can see next. 
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FIGURE NUMBER 111: Population density: Hong Kong vs Singapore. Source: Ministry of National 

Development of Singapore (2016). 

 Thus, we can conclude than Hong Kong is in more need than Singapore to gain 

new land, through reclamation projects or through some other ways, but the fact 

remains that, regardless of environmental issues, Hong Kong is in a desperate need of 

more land.  

 

 

********** 

 Analyzing the environmental issues in Hong Kong is not a pointless study, as 

there is a clear relationship between Urbanism and Environment, as we have seen. All 

the problems that we have studied are somehow related to urbanism: of course, 

climate change is not caused all over the world by Hong Kong’s high-rise buildings, 

but, for example, the “wall-effect” (which is a direct consequence of Hong Kong’s 

model of urbanism) worsens climate change and air pollution in Hong Kong, just to 

quote an example. 

 At last, before ending point 8.2, we need to talk about green taxes in Hong 

Kong. Lu (2010) studied this subject, concluding, “what the Hong Kong government has 

done so far does not seem to be enough, and the application of green tax measures is 

expected to be enhanced” (Lu, 2010:63). Current green tax measures in Hong Kong are 

only the next ones: first, for air pollution, there are FRT and VLF to restrict the amount 

of motor vehicles, excise duties on motor fuels to regulate the use of transportation 

fuels and some tax incentives to encourage the use of energy-efficient vehicles and the 
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investment in environmentally-friendly machinery; second, the Sewage Charging 

Scheme was introduced to reduce the water pollution and, finally, for the waste, a 

Construction Waste Disposal Charging Scheme and a plastic bag tax were introduced.  

 Lu considers that green tax measures currently existing in Hong Kong need to 

be revised and widened, while minimizing the impact on Hong Kong’s industries 

competitiveness. These are his conclusions to his interesting paper, to which we refer 

in case the reader is interested in learning more about green taxes:  

“Hong Kong, a compact city with a population of nearly seven million, has 

undergone remarkable economic growth over the past few decades. At the 

same time, however, the city has developed severe environmental problems. 

(…) It is demonstrated that the need for strong and immediate action to 

address environmental problems in Hong Kong is urgent 

In today’s world, “green” taxes have been accepted and applied by more and 

more countries, especially those in the OECD, among which the Scandinavian 

nations are forerunners. Green tax has the advantages of static cost 

minimisation, dynamic efficiency, lower compliance and administrative costs 

and bringing about some positive behavioural effects. 

In spite of these many advantages, Hong Kong, which has long been considered 

a developed economy, still has not adequately used the tax tool as an integral 

part of the government’s anti-pollution strategy.” (Lu, 2010:124 and 125). 

 

  

8.3. - Is there a property bubble in Hong Kong? 

 A property or real estate bubble may be defined, according to Roberts, as “a 

temporary situation where asset prices become elevated beyond any realistic 

fundamental valuations because the general public believes current pricing is justified 

by probable future price increases” (Roberts, 2008:1). The problem is, if this belief is 
sufficiently important to make an important number of people to purchase the asset 
(in this case, real estate assets), then prices will continue to rise. Thus, more people 
will be convinced to buy. This gives birth to a self-sustaining reaction, until the pool of 
buyers is exhausted and the volume of buying declines.  

 Consequently, prices will stop rising and they will even fall, as the buyers no 
longer believe that future prices will increase. And, at the end, it becomes possible 
that this bubble bursts (in the same way that the bubble burst in Spain as a 
consequence of the global financial crisis in 2008): 

  “Once prices begin to fall, the fear of being priced ‘out’ forever changes 

  to a fear of being priced ‘in’ forever. A buyer who overpaid and over-
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  borrowed will be in a circumstance where they owe more on their 

  mortgage than the property is worth on the open market. They cannot 

  sell because they cannot pay off the mortgage. They become trapped in 

  their homes until prices increase enough to allow a breakeven sale. This 

  puts the conditions in place to reverse the cycle and causes prices to 

  drop precipitously” (Roberts, 2008: 3). 

 Real estate bubbles normally occur following a land boom, as we have just 
explained. In order to identify bubbles before they burst, economists have developed 
several financial ratios and economic indicators that are used to evaluate whether 
homes in an area are fairly valued.  If current levels are compared to previous levels 
that have been unsustainable in the past (i.e. led to crashes, for example), a guess can 
be made as to whether a given real estate market is experiencing a bubble. In this 
sense, these indicators describe the two related aspects of a housing bubble: the 
valuation component, which measures how expensive houses are compared to what 
most people can afford, and the debt component, which measures how indebted 
households become in buying them for home or profit, and also how much exposure 
the banks accumulate by lending for them.  

 When talking about the housing affordability measures, the price to income 

ratio (PIR) is the basic affordability measure for housing in a given area. On the other 
hand, when talking about housing debt measures, the housing debt to income ratio is 
the basic measure, and it measures the ratio of mortgage payments to disposable 
income. 

 Anyway, it is not the goal of our thesis to explain all these economic indicators, 
as we are not studying real estate economics. However, we must bear in mind some 
important indicators of which we already talked in point 8.1: the Centa-City Index 
and the Housing Affordability Index. These are the indexes that are more interesting 
for the study of our thesis. 

 Now that we have already seen what a real estate bubble is, we have to ask: is 
there a real estate bubble in Hong Kong? The answer to this question is not simple at 
all. In fact, there are many theorists who claim that there actually exists a property 
bubble in Hong Kong, while other theorists claim otherwise.  

 Among the authors who claim that there is a real estate bubble in Hong Kong, 
we can claim the economist Eugene Lai, who, in his article “The Present And Future of 
Hong Kong’s Property Bubble”, posted in the website The Market Mogul420, considers 
that there exists a property bubble in Hong Kong which has been induced due to an 
increasing demand and an insufficient supply for housing: 

                                                           
420 Lai, Eugene, “The Present and Future of Hong Kong’s Property Bubble”. 

In The Market Mogul (2016): 

<http://themarketmogul.com/the-present-and-future-of-hong-kongs-property-bubble/?nabc=1> 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

503 

 

FIGURE NUMBER 112: Causes of the Property Price Bubble in Hong Kong. Source:  Eugene Lai (2016). 

 Following Lai, the author makes reference to studied carried on by the Real 
Estate Research of the bank UBS in which it was stated that Hong Kong might be facing 
another financial bubble as current housing prices are seen as “fundamentally 
unjustified”, meaning this that benchmark metrics such as the previously quoted price-
to-income ratio ad price-to-rent rations have reached all-time highs.  

 In fact, Lai (2016) quotes four reasons that, in his opinion, explain why there is 
a property bubble in Hong Kong:  

1. The lack of building land. This is indeed a big problem in Hong Kong’s real 
estate system, as we thoroughly explained in Point 8.1. As we explained, 
there is a mismatch between the demand of the society and the supply of 
land. 

 

2. Low percentage share of GDP of the construction industry and real estate 
services. Lai points out that, comparing Hong Kong and similar economies 
such as Singapore, Hong Kong has an average ratio of approximately 8% 
while that of Singapore is approximately 14 % annually. Such little amounts 
of investment would lower gross living space of Hong Kong, resulting in a 
mismatch between gross living space and the Hong Kong population. 

Thus, as the author points out, “the living space per capita recorded in 2015 

is approximately 161 square feet while that of Singapore is approximately 

323 square feet. If the average living space in Hong Kong were to increase 

to the level same as Singapore, it is believed that the property price would 

undoubtedly decrease substantially.” (Lai, 2016). 

3. Government policies. These last few years, “the Government has tried to 

implement different policies to curb property prices by trying to eliminate 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

504 

speculators from the market” (Lai, 2016). An example of this policy is the 
Double Stamp Duty, which targets non-first-time buyers and which is the 
doubling of stamp duty in property purchase valued at HK$2 million or 
above to 8.5% from previous 4.25%, as well as Buyer’s Stamp Duty (BSD), 
which is a 15% tax levied specifically on companies and non-permanent 
residents who buy properties in the city.  

Lai considers that “even if it is true that these policies have reduced the sale 

volume by eliminating speculators from the market (as the next figure 

shows us), it is also true that there might be a psychological effect on the 

supply side, as policies might affect the property developer’s perspective on 

the projected weakening demand and and prospects of the market due to 

increase in transaction costs, thus the willingness for producers to supply 

more properties would decrease. Therefore, in the long run, the supply of 

properties decreases, which will undoubtedly push up the property price.” 
(Lai, 2016). 

4. Globalised financial markets. In the past, homebuyers were mainly local 
people, while currently foreign investors are entering the Hong Kong real 
estate market. Being this the case, the continuous capital inflow into Hong 
Kong has kept home prices high and made home ownership increasingly 
unaffordable. 

 The next figure shows us what we have just explained in sub point 3:  

 

 

 

 

 

 

 

 

 

 

 

 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

505 

 

FIGURE NUMBER 113: Number of Sale and Purchase Agreements in relation with the Stamp Duty 

introduction. Source:  Eugene Lai after the data provided by the Rate and Valuation Department of Hong 

Kong (2016). 

  

On the other hand, there are some authors who claim that there is not a property 
bubble in Hong Kong or, if there is one, this bubble will not burst. Among these 
authors, we can quote Dr.Mingchun Sun421, who we actually met in June 2016 at his 
                                                           
421 Dr.Mingchun Sun is the current CEO and founder of Deepwater Capital Limited (HK). Before that, he 

held the positions as the Managing Director, Head of China research and Chief Greater China Economist 

at Daiwa Capital Markets Hong Kong Limited, the Chief China Economist, Head of China equity research 

and Managing Director at Nomura International (Hong Kong) Limited and the Senior China Economist, 

Vice President at Lehman Brothers Asia Limited.   

Dr. Sun was ranked number three Asia Economist in the 2012 Institutional Investor Asia Research 

Survey. Dr. Sun received a Bachelor's Degree in International economics from Fudan University in July 

1993. He also Obtained a Master's Degree in Engineering-economic systems and operations research 

and a Ph.D. in Management science and engineering from Stanford University specializing in Economics 

and Finance in June 2001 and June 2006, respectively. 

We had the opportunity of first meeting Dr.Sun while studying a course on Asian Finance at the Business 

School of the Chinese University of Hong Kong in March 2016, and, since that first meeting, we decided 

to meet again more calmly in June in order to talk about Chinese economics.  
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offices in Hong Kong. The next explanations, in fact, are derived from everything 
Dr.Sun kindly told us when we visited him at the headquarters of Deepwater Capital.  

 Dr.Sun’s theory is actually the theory we agree with and, thus, this is the theory 
we will follow in our thesis. According to Dr.Sun, there is a property bubble in Hong 
Kong in the sense that real estate prices are extremely elevated beyond objective 
justifications. Consequently, at first sight, it would appear that Hong Kong’s (and 
Mainland China’s) current situation is similar to that existing in Spain before the 
outburst of the financial crisis in 2008.  For example, Dr.Sun quoted that he bought an 
apartment in Shenzhen in 2007 whose value has increased almost a 65% in less than 
10 years. 

 That being said, Dr.Sun considers that the situation in Hong Kong and China is 
different from that in Spain before 2008 because this bubble will not burst. And the 
bubble will not burst because, even if property prices are extremely high, there is 
liquidity in both systems. Liquidity is beyond any doubt the main key in this point: 
there will be no burst of the bubble in Hong Kong and China, but corrections of the 
prices, corrections like the ones that took place in Shenzhen the last two years and like 
the one that is taking place right now, in 2016, in Hong Kong. As we saw in point 8.1, in 
2016, prices have dropped a little bit when compared to 2015 (around a 12%).  But this 
decrease of the prices is not the burst of the bubble, just a simple cyclic correction. 

 Thus, what prevents Hong Kong and China’s property bubble from exploding? 
Liquidity, as we said. And this liquidity exists because there are billionaires, both in 
China and Hong Kong, with enough money to hold the system. In other words, even if 
from a structural point of view the situation of the property bubble in Mainland China 
and Hong Kong right now is not very different from the situation existing in Spain 
before 2008, the truth is that in Hong Kong and China this bubble will not explode 
because there are plenty of billionaires with enough liquidity to hold the system and 
prevent it from exploding, from bursting.  

Just to give an example, only in Hong Kong (leaving thus apart Mainland China), we can 
find that the 10 billionaires are worth a 35% of city’s GDP422, as we will see in the 
figure next page. And, out of the list of the top 10 billionaires, 6 of the 10 made their 
fortunes specifically in the real estate area, while the 4 remaining, even if they have 
diversified activities, have also great interests in real estate.423 All these data show us 
how important real estate is in Hong Kong and how much money is involved in this 

                                                           
422 Source: “Hong Kong’s Top 10 Billionaires Worth 35% of City’s GDP”. 

Bloomberg (2016). 

< http://www.bloomberg.com/news/articles/2016-05-24/hong-kong-s-top-10-billionaires-worth-35-of-

city-s-gdp-chart>. 

423 Source: “The List of Hong Kong’s 50 Richest People” 

Forbes (2016) 

<http://www.forbes.com/hong-kong-billionaires/list/#> 
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area (and it also shows us once again how difficult the position of the HK Government 
is, as, on the one hand, it must work to get a housing system as affordable as possible 
but, at the same time, has a clear interest in having high real estate prices). 

 

FIGURE NUMBER 114: Billionaires’ Club. Source:  Bloomberg (2016). 

 

 In our opinion, Dr.Sun’s theories are more accurate than Lai’s theories, as, 
apart from describing the current situation, it focuses on analysing the possibility of 
the bubble bursting, concluding that the bubble will not burst because of the reasons 
that we have just explained.  

 Real estate prices are not only affected by all the elements we have just 
explained (lack of building land, government policies…), but also by zoning laws. 
Zoning laws affect property prices as they determine which the amount of land that 
will be available to build in is. Thus, zoning laws are closely related to the lack of 
building land and, at the same time, to the price of real estate and consequently to 
the existence of a property bubble. As zoning laws is an area connected to the rest of 
this point, we have decided to explain it at the end of point 8. The author that we are 
going to follow to explain the economics of zoning laws is mostly Fischel (1985). 
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 8.3.1- The Economics of Zoning Laws: how does Zoning affect Real Estate 
Prices?   

 According to Fischel, zoning “is the division of a community into districts or 

zones in which certain activities are prohibited and others are permitted. The original 

zoning laws implied a hierarchy of land uses to be protected.” (Fischel, 1985:21). 

 If zoning is what we have just explained, zoning laws are precisely those laws 
that specify the areas in which certain activities or uses (residential, industrial, 
recreational or commercial) may take place. Consequently, the study of this topic is 
closely related to everything we explained in Point 7.7 regarding the use of land. 

 According to Ellickson, Been, Hills and Serkin, "the zoning process controls land 

use without attempting direct compensation for any losses imposed by the controls." 
(Ellickson, Been, Hills and Serkin, 2013:37). 

 It is not our goal in this point 8.3.1 to talk again about the concept of uses of 
land, zoning, etc., as these topics were already dealt with mainly in Points 7.5 and 7.7 
of our thesis. Being this the case, what we are going to do in the next few pages is to 
study zoning laws mainly from an economic point of view. In other words, we will try 
to see whether zoning laws have a clear impact on real estate prices or not. 

 When studying the economics of zoning laws, most of the literature on this 
topic comes from the United States of America; in this sense, we should start by 
studying the –probably- leading zoning case: Euclid v Ambler Realty424, decided by the 
Supreme Court in 1926.  

 Euclid is an independent suburb of Cleveland, ten miles away from its central 
business district.  In the early 1920s, it was still a largely undeveloped residential 
community. During this period, it adopted its first zoning ordinance, based on the New 
York ordinance of 1916.  This ordinance zoned an important part of the property 
owned by the Ambler Realty Company for residential use only. This company, Ambler, 
had purchased the property, which was located between a railroad and a 
thoroughfare, expecting to sell it for industrial use. The company argued that zoning 
exclusively for residential use reduced substantially the value of its property and, thus, 
Ambler asked the entire ordinance to be invalidated as a violation of due process. 

 In this decision, the US Supreme Court reversed the federal district court, and 
upheld the constitutionality of the Euclid zoning ordinance, even though it caused a 
large disminution in the property value of the plaintiff’s (Ambler) property. Drawing 
analogies to nuisance law and noting the growing acceptance of zoning by state courts, 
the Court ruled that zoning was a legitimate exercise of police power –it did not violate 
due process- so long as it had some “reasonable relation” to the promotion of the 

                                                           
424 272 U.S. 365 (1926). 
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purposes mentioned in the Standard State Zoning Enabling Act (SZEA)425, “health, 

safety, morals, and general welfare” (Section 2.4). 

 It is quite interesting for us to have a look at the text of the case, as, even if it is 
of 1926, it is quite modern in some of its statements: 

“Building zone laws are of modern origin. They began in this country about twenty-five 

years ago. Until recent years, urban life was comparatively simple; but with the great 

increase and concentration of population, problems have developed, and constantly 

are developing, which require, and will continue to require, additional restrictions in 

respect of the use and occupation of private lands in [p387] urban communities. 

(…) 

The ordinance now under review, and all similar laws and regulations, must find 

their justification in some aspect of the police power, asserted for the public welfare. 

The line which in this field separates the legitimate from the illegitimate assumption of 

power is not capable of precise delimitation. It varies with circumstances and 

conditions. A regulatory zoning ordinance, which would be clearly valid as applied to 

the great cities, might be clearly invalid as applied to rural communities. In solving 

doubts, the maxim sic utere tuo ut alienum non laedas, which lies at the foundation of 

so much of the common law of nuisances, ordinarily will furnish a fairly helpful clew. 

(…) 

And the law of nuisances likewise may be consulted not for the purpose of controlling, 

but for the helpful aid of its analogies in the process of ascertaining[p388] the scope of, 

the power. Thus, the question whether the power exists to forbid the erection of a 

building of a particular kind or for a particular use, like the question whether a 

particular thing is a nuisance, is to be determined not by an abstract consideration of 

the building or of the thing considered apart, but by considering it in connection with 

the circumstances and the locality”426 

 

 At the time of Euclid v Ambler, zoning was still a relatively new concept, and, 
indeed, there had been voices claiming that zoning was actually an unreasonable 
intrusion into private property rights for a government to restrict how an owner might 
or might not use property. The Supreme Court, in finding that there was a valid 
government interest in maintaining the character of a neighbourhood and in 

                                                           
425 The Standard State Zoning Enabling Act (SZEA) was a model law for U.S. stated to enable zoning 

regulations in their jurisdictions. This law was drafted by a committee of the Department of Commerce 

and first issued in 1922. Actually, this act was one of the foundational developments in land use 

planning in the United States. 

426 Euclid v Ambler original text. 

Source: Cornell University Law School. 

<https://www.law.cornell.edu/supremecourt/text/272/365> 
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regulating where certain land uses should occur, allowed for the subsequent explosion 
in zoning ordinances across the country.  

 Less than two years later, in Nectow v. City of Cambridge427, the Court handed 
down a decision demonstrating how a zoning regulation can go too far and be found 
unconstitutional: the Court overturned a zoning ordinance for violating the 14th 
Amendment due process clause. In this case, the Supreme Court reversed the 
Massachusetts Supreme Judicial Court ruling and found that the invasion if the 
plaintiff’s property right was “serious and highly injurious” and that the placement of 
the locus of the zoning ordinance would not promote the health, safety, convenience 
or general welfare of the inhabitants of Cambridge. In other words, the governmental 
power to interfere by zoning regulations with the general rights of the landowner by 
restricting the character of his use cannot be imposed if it does not bear a substantial 
relation to the public health, safety, morals, or general welfare. 

 Together, the Village of Euclid and Nectow cases formed the basis of Supreme 
Court authority on zoning law for about 50 years, and they are still of a huge 
importance nowadays. 

 Whwn talking about the Euclid case, Selmi, Kushner and Ziegler state that "the 

economic interests affected by land use regulation are extraordinarily large, a fact 

clearly illustrated by the effect of the ordinance on the plaintiff in Village of Euclid. The 

existence of such large economic stakes makes it inevitable that a landowner will push  

for a change to a zoning ordinance if it does not allow for the intensity or type of 

development the landowner wishes to pursue (...) The power of these economic and 

entrepreneurial forces using for change in existing land use regulations means that 

some flexibility in the system is necessary to accommodate change" (Selmi, Kushner 

and Ziegler, 2008:48). 

 We could easily relate this last statement to the case of Hong Kong: 
construction developers, as we have been stating along this thesis, have a great 
influence on public policies, clearly influencing the system: the huge economic 
interests at stake in Hong Kong when it comes to real estate provokes that most 
developers try to push for changes in the zoning ordinances in order to get more value 
from the lands they acquire.  

 Besides, as we saw in Point 8.1, out of the 1.104 km2 total land area in Hong 
Kong, almost a 40% (a 38-odd %) of the total land has been designated as country 
parks and special areas which provide statutory protection for the habitats. This fact 
provokes that talking about zoning becomes very important in Hong Kong. A clear 
disjunctive is faced in this case: keeping this big protection of the environment but at 
the same time having such extremely high real estate prices because of the lack of 
land, or, the other option, reducing the protection of the environment and thus 
getting more land to build in and lower real estate prices.  So far, the Government of 

                                                           
427 277 U.S. 183 (1928). 
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Hong Kong has tried to seek a balance, but we must also bear in mind the fact that the 
Government and the banks, as we established previously, are interested in having high 
real estate prices as well.  Zoning laws are in the basis of this problem indeed. 

 

  8.3.1.1.-Does Zoning Matter? 

 According to Fischel, zoning matters (Fischel, 1985:231). However, some 
authors consider that it does not actually matter, and the argument they use to defend 
this position is based on the Coase theorem. Coase argued that, as long as 
entitlements were fully defined, assigned and tradeable at zero cost, the allocation 
that was ultimately reached would be the same regardless of how entitlements were 
initially distributed.  As zoning is one distribution of land use entitlements, and lack of 
zoning is a different one, the notion that the ultimate result is the same is an assertion 
of the Coase theorem. In other words, economic principles of an ordinary sort (the 
desire to make money, the presence of conflicting uses of property –“externalities”-…) 
showed that the initial legal entitlement duly established in court made no ultimate 
difference in how resources were actually deployed, i.e., court decisions do not matter 
at the end. 

 We must remember that the Coase theorem describes the economic efficiency 
of an economic allocation or outcome in the presence of externalities. Thus, if trade in 
an externality is possible and there are sufficiently low transaction costs, bargaining 
will lead to a Pareto efficient428 outcome regardless of the initial allocation of 
property. 

 As Fischel states, “Coase theorem’s demonstration of the irrelevance of the 

initial legal entitlement does not mean law is irrelevant. Establishing some initial 

entitlement is usually a critical precondition for bargaining and exchange” (Fischel, 
2015:9). 

 A practical example of this is exposed by Fischel (2015:16 and 17) under the 
title “A Case Study of Rezoning in West Lebanon, New Hampshire”. Because of its 
importance, we will proceed to copy the case in order to be able, after analysing the 
case, to decide whether zoning matters or not: 

 “Having offered a justification for a regulatory regime that favors 

homeowners, I will now consider an example in which this right was modified by the 

efforts of a single developer. The instance here involved an experienced commercial 

developer, David Clem, whose acquaintance I made after he succeeded in changing the 

land use regulations on a particular parcel of land in Lebanon, New Hampshire. (A map 

and description can be seen on his web site, http://www.riverparkwestlebanon.com/.) 

The 38-acre parcel is largely a greenfield. It had one commercial building (an auto parts 

                                                           
428 Pareto efficiency, named after the Italian economist Vilfredo Pareto (1848-1923), is a state of 

allocation of resources in which it is impossible to make any one individual better off without making at 

least one individual worse off.  
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dealer) when Mr. Clem bought it, which was demolished before the rezoning effort 

began. 

 The original zoning allowed for low-density residential development on most of 

the parcel. There had been no prior efforts to build in conformity with the existing 

zoning. Clem was the owner of Lyme Properties, whose most notable developments 

were biotech research complexes in Cambridge, Boston, and nearby cities. Having sold 

off his Boston-area holdings before the real estate crash of 2007, Clem planned to 

retire and divide his time between his Texas ranch and the area around his alma mater, 

Dartmouth College. But he could not resist one more development effort, and so he 

bought the land in Lebanon and tried to get it rezoned for a mix of offices, retail space, 
and residences, with a focus on the kind of biotech research firms that he had 

successfully developed in the Boston area. 

 Figure 6.6 represents a stylized entitlements diagram to illustrate Clem’s 

problem. Its axes are similar to those in the figure for the Florida hotel controversy. On 

the horizontal axis, the far left side allows no development—the capital/land ratio is 

zero—while the far right side allows as much development as physically possible (K/L = 

max). The marginal benefit schedule for Clem, MBClem, slopes downward from the left 

vertical axis. The MB schedule hits zero (the horizontal axis) at some point short of the 

maximum intensity because of its location in the corner of a small town in a lightly 

settled area. Building structures that are larger or closer together generate no 

additional profit after some point. 

 

FIGURE NUMBER 115: Zoning Entitlements Diagram. Source:  Fischel (2015). 

 The marginal benefit schedule for the other side of the controversy is 

designated MBWLeb. It is more complicated than in the Miami Beach hotel 

controversy. The potential spillovers from a mixed-use development affect many 
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people. Those most obviously affected are the residents who are in the immediate 

neighborhood of the project. On the south side of Clem’s parcel is a residential 

neighborhood. Its mostly single-family homes are modest but well-kept. Across the 

road is a newer neighborhood of single-family homes, which were built by a single 

developer; this neighborhood has a community association. Both of these 

neighborhoods would be directly affected by potential noise, traffic, and loss of open 

space (viewable but not physically accessible without the owner’s permission) from 

increased development. 

 

 Parties more distant from the site might also be affected by more intensive 

development. The rest of the city of Lebanon and the adjacent towns of Hanover, New 

Hampshire, and Hartford, Vermont (whose commercial and railroad center is White 

River Junction, directly across the Connecticut River) would endure some additional 

traffic from a larger development. New jobs in Clem’s development would pull new 

employees into the region and require more school expenditures and municipal services 

as a result. The city of Lebanon would get compensation for its inconvenience by the 

expanded commercial tax base (which Clem states would more than offset the school 

costs from the project’s additional housing), but other towns would not. 

 

 However, new employees from biotech firms would likely purchase or build 

homes somewhat more valuable than average and thus would be less likely to cause a 

fiscal burden. 

 

 Despite the apparent net fiscal benefits, most public officials and the 

planning and zoning staff of the city of Lebanon were opposed to rezoning the land 

to accommodate Clem’s project. The opposition had less to do with the merits of the 

project itself than its inconsistency with the city’s master plan, which directed 

commercial and industrial development to other areas of the city. Clem could have 

built in other areas that were already zoned for his proposed use, and the city 

regarded his proposal as a form of spot zoning. 

 

 Much of the appeal of the West Lebanon parcel, however, was that it was not 

in a commercial zone. The proposed biotech firms need to attract highly educated 

workers, and one of their nonwage attractions is a pleasant work environment. In 

the Cambridge-area sites that Clem had previously developed, the urban amenities of 

a university community provided the attraction. In rural New Hampshire, the main 

amenities were a pleasant natural environment. The western edge of the parcel abuts 

the Connecticut River, and views of the river and access to it would enhance its value to 

firms as well as residents who would locate there. (Fischel, 2015: 16 and 17). 
 

 Having studied this case as well of the rest of theory, we can now conclude that 
zoning actually matters. Zoning as an institution causes land use to be different from 
what it would be under some alternative institution and, apart from that, zoning as an 
institution results in land use that is better than it would be under alternatives. 

 Zoning matters because it affects where a developer can build or not, and thus 
it affects prices. In other words, is not it important that, in Hong Kong, a 40% of the 
land is classified as a country park and, thus, construction there is not permitted? 
What would it happen if, instead of a 40% protected, we would only have let us say a 
25%? Without any doubt, prices would drop, which would affect (and maybe even 
collapse) a part of the banking system and would reduce a very important income of 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

514 

the Government, as we explained. At the same time, isn’t it important in Hong Kong, 
being construction such a cornerstone of their economic system, to have a zone 
classified as a residential area, commercial area, or industrial zone? Zoning matters, 
not only legally speaking, but also economically speaking. 

 We must remember that Fischel’s studied are focused on his country, the 
United States, and thus he talks about a kind of laws that do not exist or exist 
differently in Hong Kong. In Hong Kong, as we saw in Point 7.4, zoning is carried on 
mostly through the Outline Zoning Plans (OZPs), which, as we explained, are a kind of 
statutory plan prepared by the Town Planning Board (under the Town Planning 
Ordinance), showing basically the land-use zones and major road systems of individual 
planning scheme areas. 

  8.3.1.2.-Urban Economics and Zoning. 

 Sometimes, we have the tendency of analysing many areas of knowledge 
considering them in a separate way: Urbanism is Urbanism. But this consideration is 
wrong. At the end of the day, Urbanism is nothing more than the sum of many other 
areas together like Law, Architecture and, of course, Economics. 

 The concept of Urban Economics is becoming increasingly popular and 
important; it is more common to see that many Business Schools and Faculties of 
Economics are teaching "Urban Economics" as a subject, while a few years ago it was 
not taught as an independent subject. Besides, in an era like ours in which cities are 
changing so quickly, globalisation is arriving everywhere and politicians face 
complicated decisions (like, for example, whether shops should have the freedom in 
terms of opening times or not), the study of Urban Economics has become, without 
any doubt, an area of interest. 

 According to McDonald and McMillen, "urban economics is the study of 

economies that are organized in urban areas. (...) Urban economies are based on 

frequent contact among people and economic activities, and high population density 

facilitates the contact.(...) The field of urban economics is closely related to other fields 

such and regional economics and real estate(...) Urban economics is also related to 

urban planning, urban sociology, urban politics, and urban geography" (McDonald and 
McMillen, 2010:3). In other words, it is a branch of microeconomics that studies all the 
topics that we have just mentioned. 

 These authors (2010:3) consider that, for an area to be defined as "urban", two 
characteristics must be met, namely: 

 -a very high population density, at least compared with the surrounding area; 
 and 

 -a total population greater than some minimum numbers, in order to 
 differentiate urban areas from small towns. 
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  In the next few pages, we are going to explain the close relationship between 
Urban Economics and Zoning Laws., following mainly the explanations offered by 
Fischel (1985). 

 The starting point seems clear: cities are economic entities.  Among other 
reasons, cities exist because it is possible to produce and consume many kinds of 
goods and services in a greater quantity or quality when people are in close physical 
proximity to one another. These production and consumption advantages are called 
agglomeration economies. 

 The urban economics model takes agglomeration economies as given for a 
particular area, usually called the central business district (CBD), and asks how other 
businesses and households will be distributed around it. However, we must remark 
that CBDs in America are a different concept than CBDs in Hong Kong. When Fischel 
analyses CBDs in America, the author is thinking of the typical sprawl American city, 
where the CBD is clearly distinguishable from the rest of the city, while, in the case of 
Hong Kong, it becomes quite difficult to establish where the CBD is located as many 
areas of Hong Kong share the characteristics of a CBD. That being said, most people 
agree that Hong Kong's CBD would be the area of Central in Hong Kong Island, though, 
as we have said, this affirmation could be discussed. 

 Anyway, the urban economics model is a simplification of reality, but it will be 
useful for us, as all theoretical models simplify reality. Because of the advantages of 
being located near the CBD, firms and households will be willing to pay more to locate 
there. This fact will cause an increase of the prices of land nearer the CBD; owners of 
this land will find out that they can profit more from their location by constructing 
buildings that are even taller and closer together (which, in the case of Hong Kong, 
may seem a paradox, as most buildings are per se extremely tall).  

 In theory, according to this model, as one moves away from the center of the 
city, both rents and density of buildings drop rapidly. This is not completely true in the 
case of Hong Kong: while rents will drop (rents are not as high in the New Territories as 
in Hong Kong Island), densities are sometimes higher in areas far away from the CBD 
(let us take for example the area of Mong Kok, which, as we already explained, is the 
world's most densely populated area: this area is not close to Hong Kong's CBD, and 
yet, its density is much higher). 

 Another thing that, according to this model, changes when one moves away 
from the CBD is the type of land use. Near the CBD are located those uses that find 
proximity to other firms most useful, like banking services, insurance, advertising, 
consulting and legal services. 

 In the next figure, we can appreciate how the density of land use, or the capital 
(building) to land ratio, is graphed against distance from the CBD. The greatest density 
goes to commercial establishments, which are theoretically clustered at the center in 
tall buildings, though, as we have said, in the case of Hong Kong it is slightly different.  
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FIGURE NUMBER 116: Stylized Model of Urban Land Use. Source:  Fischel (1985). 

 The urban model illustrates the magnitude of the planning problem as well. As 
Fischel states, "cities are immensely complicated machines. Their actual allocation is 

almost surely not the optimum. But the private or decentralized planning mechanism, 

the market for land, does have an advantage in one respect: the profit motive of the 

landowners forces them to consider many alternative uses and to compare each use 

with the others" (Fischel, 1985:259). 

 Always bearing in mind the concept of sprawl as well as the costs and benefits 
of sprawl429, we can conclude that, being suburban growth the major cause of sprawl, 
the most important cost is the excessive commuting  by those people who live too far 
away from their jobs. This situation is a clear problem in the United States, where 
sprawl has been preferred over compact cities, but it is a problem somehow in Hong 
Kong as well. As we explained in point 7, even if Hong Kong is an extremely compact 
place, many people live in the New Towns, which were built up in several areas of the 
New Territories after 1970. Many of these people do not work nearby, but do have to 
commute to areas quite far (far considering Hong Kong standards) like Kowloon or 
Hong Kong Island. Even if the MTR system (as well as the rest of public transportation 
systems) in Hong Kong is extremely efficient, this fact of having so many people 
commuting every day may be a problem. According to the data provided by the 
Government430, every day, 12.6 million passenger journeys are made in Hong Kong on 
the public transport system (which includes the MTR, rest of railways, trams, buses, 
minibuses, taxis and ferries) by the end of December 2015. Besides, there are around 
347 licensed vehicles for every km of road, and, due to topographic problems, it is very 
difficult to provide additional road capacity in the heavily built-up areas. 

                                                           
429 We discussed the topic of sprawl at Point 7.4.4. 

430 Hong Kong Facts: Transport, 

The Government of Hong Kong (2016). 

<http://www.gov.hk/en/about/abouthk/factsheets/docs/transport.pdf> 
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 A solution provided by Fischel in order to avoid the problems derived from 
commuting and its costs is to force development into central areas/cities, which is not 
yet the most common technique in the United States, but it is the common technique 
in Hong Kong, as we have been explaining. According to Fischel,  

“Forcing development into central cities, which seems to be at least the 

rhetorical rationale for growth controls, would not cause the loss of 

agglomeration economies and would involve less commuting. The remaining 

problem is that too much capital would be used in housing (and perhaps by 

firms). The unit cost of housing is greater in central cities because it is 

eventually more costly to build up than out.(…) Finally, the development that 

was excluded from metropolitan suburbs might just go somewhere else 

entirely” (Fischel, 1985:269 and 270). 

 

 Thus, we can conclude once again that zoning laws have a clear impact on 
urban economics, as we have just seen. We must always bear in mind that Fischel, 
being an American author, thinks of the model of American cities when describing his 
theories; as we already explained in point 7.4.4., the model of an American city is (or 
has historically been in the last 80-90 years, as it seems that the tendency may change) 
that of sprawl cities where most of its inhabitants decided to go to live to the suburbs, 
leaving the central areas of the cities (their downtowns) mostly as areas where people 
just went to work, but not where they lived. 

 While the case of Spain could be placed in the middle (in Spain we do not have 
a sprawl system like in America but our cities are not as compact as in Hong Kong), the 
case of Hong Kong, as we have already explained, is that of a very compact city/area. 
This compactness provokes that most of the problems derived from commuting are 
not so important in Hong Kong, or, at least, are important in a different way. But, on 
the other hand, this compactness produces other problems that may not exist in the 
US or in Spain: an impressive lack of building land (as analyzed in Point 8.1) which 
carries extremely high real estate prices; social issues derived from having to life in tiny 
places; the need for readapting the houses in order to use properly the scarce 
available space, as we saw in Jia Beisi’s paper (Point 8.1 as well)… 

 These considerations will bring us to begin the comparison between Spain and 
Hong Kong (Point 9) by beginning from this starting point: as we stated, the Spanish 
lawmakers have the tendency of forcing cities to be compact, having created what 
Amenós (2016) calls “the legal myth of the compact city”; Hong Kong is, per se, an 
extremely compact city (because the planners want it to be that way, but mainly 
because, geographically, Hong Kong has no other choice than being compact). Is the 
system in Hong Kong as ideal as to be followed in Spain? If not, what are the flaws of 
their system and the flaws of our Spanish system? Is the Spanish lawmaker right when 
he tries to impose a model of compact cities? We will try to answer these questions in 
Point 9.  
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FIGURE NUMBER 117: A nowadays uncommon 3-storey early 20th century building surrounded by high-

rise residential buildings   at Des Voeux Road West (Sai Ying Pun, Hong Kong Island). Source:  Oriol 

Caudevilla (2016). 
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The lack of building land as well as the real estate bubble existing in Hong Kong carry consequently the 

fact that land is precious and, thus, old buildings are progressively disappearing. People say that Hong 

Kong moves in a very fast pace; this affirmation is true indeed. One can go to Hong Kong now and return 

in one year or less: many things will have changed. Many new buildings, many new shops… Hong Kong is 

the victim of a constant reinvention. Part of it is due to the problems that we have been analysing along 

this Point 8: not having enough land brings developers to try to use every available space. Being this the 

case, every day old buildings like the one in the photo are disappearing to give rise to more new 

skyscrapers. 

Of course, heritage conservation in Hong Kong431 has been a preoccupation of politicians and citizens; if 

some old buildings were not protected, they all would have vanished. But not every old building is 

protected: the one in the photo, for example, is not protected and will probably disappear soon. 

 

 

 

 To sum up, after finishing Point 8, we have put an end to Chapter 3 of our 
thesis, in which we have studied both Construction Law (Point 6) and Town Planning 
(Point 7) in Hong Kong, as well as the main Problems in the Urbanism (Point 8) of Hong 
Kong. As we already studied, when it comes to town planning in Hong Kong, we 
observe one of the biggest ironies in all Hong Kong’s legal and political system: even if 
Hong Kong is considered as one of the most capitalistic economies of the world, its 
land tenure system is completely socialist-like. Therefore, as we will see, its system of 
Town Planning will also depend on the Government and adopt a socialist-like shape. 

 A system of town planning which, to make it more complicated, does not 

depend mainly on town planning: control of the land is carried on more through 

Government Lease than not through Town Planning in Hong Kong. Not only Town 

Plans must be interpreted in connection with the Government lease, but the planner 

depends on the developer to implement his plan. Thus, we can easily see that the 

Government leases are, from a practical point of view, more relevant than urban plans. 

this is a complex system: developers obtain land from the government by contract, but 

                                                           
431 The Leisure and Cultural Services Department of Hong Kong established a list of 114 Declared 

Monuments in the Region: 

< http://www.lcsd.gov.hk/CE/Museum/Monument/form/DM_Mon_List_e.pdf> 

According to the own Department,  

“Hong Kong has many monuments which need proper preservation. In accordance with the Antiquities 

and Monuments Ordinance, the Antiquities Authority may, after consultation with the Antiquities 

Advisory Board and with the approval of the Chief Executive, by notice in the Gazette, declare a place, 

building, site or structure as a monument. The Antiquities Authority is then empowered to 

preventalterations, or to impose conditions upon any proposed alterations as she/he thinks fit, in order 

to protect the monument. Up to now, there are a total of 114 declared monuments in the territory.” 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

520 

a subsequent statutory town plan may take away some development rights conferred 

by the conditions of sale/grant because of a “public interest”. 

 All this system of Town Planning in Hong Kong, which is the result of a socialist-
like land tenure system within the world’s most capitalistic economy and also of a very 
small administration which leaves a big margin for a private negotiation with 
developers and the rest of stakeholders, as well as the geographic nature of Hong 
Kong, carries a series of problems, which we have analyzed here in Point 8. As we have 
seen, we considered that the three major problems in the Urbanism of Hong Kong are 
the lack of building land, some environmental issues, and the existence of a property 
bubble of Hong Kong. 

 There may be more problems indeed apart from these three, but we focused 
on the three that we considered the most important ones. As we have seen, Hong 
Kong's land mass, per se, would not be so small, as Hong Kong's total land area is of 
1.104 km2. However, the "problem" here is the fact that, out of these 1.104 km2 total 
land area, almost a 40% (a 38-odd%) of the total land has been designated as country 
parks and special areas which provide statutory protection for the habitats, meaning 
that it is impossible to build in these lands. So, as a starting, we only have a 60% of the 
total land available. Besides, of this 60% of the land which is theoretically available, we 
must take into consideration the fact that most of it is not flat, being thus more 
complicated to build in it. 

 This lack of building land causes that real estate prices skyrocket and that most 
families cannot afford to buy or even rent any kind of housing, which brings us to see 
once again the extremely big importance of the system of public housing in Hong Kong 
(Point 7.8). If real estate prices are so high, the Government must intervene somehow. 
These extremely high real estate prices have actually caused a property bubble in 
Hong Kong, which, even if it has not burst and is not expected to do it, is far from being 
the ideal situation. 

 Moreover, we cannot leave environment aside: the urban structure in Hong 
Kong produces that some environmental problems get worse. For example, climate 
change is not caused all over the world by Hong Kong’s high-rise buildings, but, for 
example, the “wall-effect” (which is a direct consequence of Hong Kong’s model of 
urbanism) worsens climate change and air pollution in Hong Kong, just to quote an 
example. 

 The last remaining point before finishing the thesis is, actually, one of the most 
important points, if not the most important (though not the longest one): the 
Comparison between Hong Kong and Spain (Point 9). At the end of the day, this is a 
Spanish thesis written in Spain and defended in a Spanish public university. Being this 
the case, it becomes compulsory for us to compare some of the aspects that we have 
been analyzing throughout this thesis with the Spanish system. 

 Point 9 will be the less descriptive but most analytic point in our entire thesis. 
So far, we have focused more on describing how those subjects work in Hong Kong 
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rather than analyzing any alternative or flaw. Right now, what we are going to do is 
precisely compare it with the Spain. And the starting point will be what we said above:  
the Spanish lawmakers have the tendency of forcing cities to be compact, having 
created what Amenós (2016) calls “the legal myth of the compact city”; Hong Kong is, 
per se, an extremely compact city (because the planners want it to be that way, but 
mainly because, geographically, Hong Kong has no other choice than being compact). 
Is the system in Hong Kong as ideal as to be followed in Spain? If not, what are the 
flaws of their system and the flaws of our Spanish system? Is the Spanish lawmaker 
right when he tries to impose a model of compact cities? We will try to answer these 
questions in Point 9.  

 In other words, the reason why we compare Hong Kong with Spain is precisely 
because Hong Kong is the case of a very compact area, and Spanish lawmakers seem 
to be so willing to avoid any kind of sprawl that they seem eager to move towards a 
compact system as well, which makes us wonder, is Hong Kong’s system “an ideal of 
perfection”? 
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9.- Comparison between Hong Kong Property and Construction Law, and 
Spain Property and Construction Law. 

 So far, we have studied the history of Hong Kong (Point 2); the legal system in 
Hong Kong from an introductory and general point of view (Point 3); Land Law in Hong 
Kong as well as the area within it known as Conveyancing (Point 4 and 5); Construction 
Law in Hong Kong (Point 6); and, at last, Town Planning in Hong Kong and the major 
problems in the Urbanism of Hong Kong (Point 7 and 8).   

 The analysis of these areas, per se, would remain pointless if we did not 
compare them with the Spanish law. At the end of the day, we are writing a thesis in a 
Spanish university on Comparative Law between Spain and Hong Kong. That being 
said, if this is a thesis on Comparative Law, why does the comparison only cover 
around a 10% of the thesis and not half of it at least? The answer is simple. 

 Our starting point is the next one: most of the readers of this thesis are 
already very familiar with Spanish Law, especially with the areas studied in this thesis. 
Being this the case, it would be pointless to analyse once again what has already been 
studied in hundreds of textbooks and is already known by the readers. On the other 
hand, we assume that most of our readers are not familiar with Hong Kong law and, 
even if they are, they have never had access to a thesis or book covering at the same 
time the three areas of Land Law, Construction Law and Town Planning432. 

 Thus, we considered it pointless to analyse Spanish Law before this point, in the 
same way that we must warn our readers that this comparison will not be a complete 
and total comparison. In other words, while in the last 500 pages we have been 
studying all the above-mentioned areas of Hong Kong Law, it would be completely 
useless to compare them all to all their equivalents in Spanish law. Therefore, we are 
not going to compare all Hong Kong Land Law with all Spanish Land Law, all Hong Kong 
Town Planning with all Spanish Town Planning and so on. This would lead us to a one 
thousand pages thesis at least; consequently, what we are going to do is to select 
some of the more relevant aspects that we have studied (or that are derived from 
what we have studied, even if they have not been specifically analyzed) in the 
previous Points and compare them to the situation of these areas in Spain. 

 This is probably the less descriptive point of our thesis, but the most analytic 
one. So, what are we going to compare? We are going to focus our comparison on the 
next subjects: 

1. A system of common law vs. a civil law system.  

                                                           
432 Actually, we have been told by professional sources in Hong Kong (like Prof.McInnis and Prof.Lower 

from the CUHK) that no book, article or paper has ever been published in Hong Kong dealing, at the 

same time, with all the subjects studied at the first 8 points of this thesis, so we see it possible for us to 

have it published in the future in Hong Kong. 
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2. The system of landholding in Hong Kong vs. the system of landholding in Spain. 
In other words, leasehold estates vs. freehold estates, paying attention to the 
analysis of property rights. 

3. Population density in Hong Kong vs population density in Spain, and how it 
affects Urbanism. 

4. Public/Social housing in Hong Kong vs Public/Social housing in Spain433. 

 These are the areas that we are going to compare, from a point of view as 
descriptive as possible. Having said that, we may still wonder: why is it necessary to 
compare two legal systems? What is the point of Comparative Law? 

 Following Merryman’s statement, “lawyers are professionally parochial. 

Comparative law is our effort to be cosmopolitan” (Merryman, 1999:10). From this 
perspective, Comparative Law is an attempt to become truly globalized jurists.  

 Many theories have been developed on the study of why comparative law is (or 
is not) an important area of knowledge. At the Paris Congress of 1900, the French 
comparatist Raymond Salleiles described the subject of comparative law as the 
discovery of concepts and principles common to all civilized legal systems. This 
formalist and universalist conception was replaced by the functionalist approach 
developed by Ernst Rabel in the 1920s. According to this approach, the point of 
comparative analysis is not the rules themselves, but the concrete social problems 
which the rules help to resolve. At last, the idea of comparative law as a pragmatic and 
utilitarian science was developed in the 1970s by authors like Ancel (1971) or 
Constantinesco (1974). 

 Of all the theories, we will mainly follow the pragmatic and utilitarian theory, 

developed by Ancel (1971), and very well summarized by Smits: 

“In a world of national laws, it became inevitable that the work of comparative 

lawyers would be looked at through the prism of national law. Many of the 

aims of comparative law have thus been expressed in terms of its contribution, 

in different ways, to national law. (…) Comparative law would thus, on a purely 

cognitive level, contribute to a better understanding of one’s own, national law 

through the contrasts and greater range of information it provides.” (Smits, 

2012:69).  

 It is clear that, nowadays, we are in an era in which free knowledge is 

unfortunately no longer appreciated. Being this the case, we prefer to follow a 

pragmatic theory, which brings us to consider that we are comparing Hong Kong law 

with Spanish law for a particular and specific reason: learning about Hong Kong law will 

help us improve Spanish law in the ways I will explain below. 

                                                           
433 Known in Spain, as we will see, as “vivienda de protección oficial”. 
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 However, comparing foreign legal systems with our own has some problems 

and complications, especially when comparing two systems as different from each 

other as the system of Hong Kong and the legal system of Spain. For starters, Hong 

Kong is a common law system, and Spain is a civil law system: only this starting point 

causes that the comparison will have some complications.  Ault and Glendon identified 

some of these problems as well: 

“One clear danger (…) is an inadequate understanding of the functioning of a 

particular legal doctrine in practice in a foreign system. To what extent, for 

example, do various procedural devices make the particular legal rule difficult 

to apply? To what extent do general business or social norms make it 

practically difficult for a clearly expressed legal sanction to be applied?” (Ault 

and Glendon, 1975:603). 

 We think that we will be able to avoid most of these problems, as our thesis is 

not focused from a procedural point of view. Actually, if we have a look at the subjects 

we want to compare, we can clearly see that most of them are conceptual and not 

procedural topics, so we should not have the problems mentioned above.  

 In the previous lines, we stated that, as we follow a pragmatic theory of 

Comparative law, we are comparing Hong Kong law with Spanish law for a particular 

and specific reason. We are now going to analyse the reasons why we are comparing 

Spanish law with Hong Kong law. 

 As we already explained in Point 7.4.4., the choice between a model of a 

compact city or that of a disperse city (urban sprawl) has generated many and 

interesting debates, from many perspectives, being the legal one of the perspectives 

involved in this debate. Amenós (2016), in his book El mito legal de la ciudad 

compacta434, has studied the phenomenon of compact cities vs. sprawl in the United 

States first to then export this study to Spain. As Amenós states in his book, this debate 

has already arrived in Spain and has forced Spanish lawmakers to take sides. Do 

Spanish lawmakers want Spanish cities to be compact or do they prefer Spanish cities 

to be more like the American ones, in a situation of urban sprawl? 

 The Spanish lawmakers have chosen the first option: they have the tendency 
of forcing cities to be compact, having created what Amenós calls “the legal myth of 

the compact city”; Hong Kong is, per se, an extremely compact city (because the 
planners want it to be that way, but mainly because, geographically, Hong Kong has 
no other choice than being compact). Is the system in Hong Kong as ideal as to be 
followed in Spain? If not, what are the flaws of their system and the flaws of our 
Spanish system? Is the Spanish lawmaker right when he tries to impose a model of 
compact cities? We will try to answer these questions in this Point 9.  

                                                           
434 Its translation into English would be The Legal Myth of Compact Cities. 
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 As Amenós states (the translation into English is ours, to read the original 
Spanish text, please check the footnote)435: 

 “An excessive amount of legal regulation is not going to put an end to 

 sprawl. Actually, sometimes it even encourages sprawl in a direct or 

 indirect way and, at the same time, it artificially multiplies real estate 

 prices. (…) The preference shown by [Spanish] professionals for this 

 model of compact cities has been exported to the legislation of our 

 country and has been taken by a wide number of jurists. In my opinion, 

 urban sprawl has been excessively criticised and has been confused 

 with other phenomena like the “real estate bubble” (which may be, 

 and  has often been, perfectly “compact”).(…) 

 As we have said before, the [Spanish] legal system has progressively 

 been welcoming the model of compact cities in its articles. To sum up, 

 this idea is based on the legal obligation of relatively high densities and 

 on the preference for an intense urban landscape.” (Amenós, 
 2016:155 and 156). 

 Spanish laws have configured a model of compact cities to be followed, and has 
made this model become a myth, a myth which is behind every regulation and every 
kind of rule issued by the lawmakers. A myth that is fed with specific programmes, 
such as centralization and containment in general, as well as with specific rules to 
block marginal (suburban) activity (as we can clearly observe in those Spanish rules 
limiting the opening of new shopping malls in the suburbs). Therefore, Spanish 
lawmakers have made a clear choice: they have chosen cities to be compact. 

 Thus, what we have just explained is the justification regarding why we have 
decided to compare Spain with Hong Kong:  as Spanish lawmakers want Spanish cities 
to be compact (in the way explained by Amenós), we should analyse what the fact of 
being compact involves in a place extremely compact as Hong Kong, a place which is 
forced to be compact and has not had the privilege of being able to choose (because of 
all the reasons already exposed: lack of building land…) as we do in Spain. What can 
we learn from how Hong Kong manages a compact city and the outcomes? Always 
bearing in mind that Hong Kong has not chosen to be compact. 

                                                           
435 Original Spanish text: 

“La sobrecarga reguladora no va a acabar con la dispersión. A veces, incluso, la estimula directa o 

indirectamente y, por el camino, multiplica artificialmente los precios. (…) La preferencia de los 

especialistas por el modelo compacto ha saltado a la legislación de nuestro país y ha sido asumida por 

un amplio sector de los juristas. A mi entender, se han cargado las tintas sobre la denominada 

“urbanización dispersa o desordenada” y se ha confundido en ocasiones el proceso de diseminación con 

fenómenos como, por ejemplo, la denominada “burbuja inmobiliaria” (que puede ser –y a menudo lo ha 

sido- perfectamente “compacta”). (….) 

Como hemos dicho, la legislación ha ido acogiendo en su articulado el programa para la urbe compacta. 

En síntesis, se basa en la imposición de una densidad relativamente elevada y en una indisimulada 

preferencia por un paisaje urbano macizo e intenso”. 
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 In other words, is it a good idea that Spanish lawmakers try to impose a 
compact model, or would it be better to be more flexible? The case of Hong Kong, an 
extremely compact place that has not chosen to be compact, may help us decide 
whether Spanish lawmakers are, in our opinion, right or wrong.  

 Thus, we are going to begin the comparison of each one of the topics that we 
have selected and we have previously stated. 

 

9.1.- A System of Common Law vs. a Civil Law System. 

 Every comparison must begin from an actual starting point, from general to 

more specific. In our case, there is nothing more general than the legal system. As 

previously stated (mainly in Point 3, where we studied an introduction to the legal 

system of Hong Kong), the system in Hong Kong is a common law system because of 

its British influence, while the system in Spain is a civil law system (sometimes, 

though less frequently, also called continental legal system). We refer to point 3.2.3 of 

our thesis to a broader and more extensive analysis of common law and how common 

law operates in Hong Kong. 

 Apart from all the theoretical debates that this topic may arise, the fact remains 

that this subject has a clear and direct practical importance. The common law system 

is the underlying tradition of the English legal system, being comprised by judge-made 

law, called common law (including the rules of equity) and statute law (or legislation). 

Common law is created through the decisions of the superior courts436 in a court 

hierarchy. As Lo and Chui remark, “it is made through the reporting of these decisions 

and by inferior courts interpreting and applying the binding legal principles in a case. In 

doing so, a judge will look for the reason behind the judgement” (Lo and Chui, 

2012:37). This reason is called the ratio decidendi and is the portion of a judgement 

that is binding. The other portion of the judgement is known as obiter dicta, which are 

comments that are influential and instructive but not necessarily binding. Common law 

is sometimes also referred to as judge-made law or case law. Thus, judicial 

pronouncements of legal rules and principles form part of the law in common law 

jurisdictions, like Hong Kong, according to the doctrine of precedent. 

 Nevertheless, in a common law system in the English tradition, a strict doctrine 
of precedent is applied such that the decisions of superior courts lay down 
authoritatively what the law is, and so judges in later cases are bound by those 
previous decisions.  The decisions on points of law by the courts are themselves a 
source of law, so judges in later cases must follow those principles as laid down by the 
courts.  

                                                           
436 The structure of the court hierarchy in Hong Kong was analysed in Point 3.3. 
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 While the doctrine of precedent requires courts to decide in accordance with 
principles set out in previous cases, the doctrine only applies in relation to a specific 
hierarchy of courts that exists in a particular legal system. Different jurisdictions will 
have their own hierarchy of courts, and the decisions in a particular hierarchy or 
jurisdiction are not strictly binding on a court of a different hierarchy or jurisdiction437. 
For example, a Hong Kong court is not bound by the decision of a New Zealand court, 
even though both courts are applying common law, as New Zealand courts exist in a 
different jurisdiction and hierarchy from the courts in Hong Kong. 

 Besides, the term "common law" has different meanings when used in different 
contexts, as already explained in Point 3.2.3: 

o Common law and civil law: This is the broadest level. In this case, we are 
referring to families of legal systems. Actually, this is the classification 
we are interested in this Point 9.1, as we are comparing a common law 
system (Hong Kong) with a civil law system (Spain). Common law 
denotes the legal systems inherited from England where case law and 
the doctrine of binding judicial precedent form an important part of the 
system. On the other hands, civil law systems, exemplified by western 
European systems and the Japanese and Taiwanese ones, have a Roman 
la tradition and are characterized by the existence of cods or statutes 
which set out the law that has to be applied. 
 

o Common law and statute law: At the next level of usage of the term, 
within a specific legal system (for example, the one of Hong Kong), 
"common law" is used to refer to case law or judgements of the courts, 
as opposed to statute law. Then there is a body of legal principles 
contained in the written judgements of the courts, sometimes referred 
to as case law or decisional law. 

o Common law and equity438: Finally, in a still narrower meaning, 
"common law" refers to the case law derived from the common law 
courts that existed in England prior to the Supreme Court of Judicature 
Acts 1873 and 1875, namely, the King's Bench (or Queen's Bench), the 
Exchequer and the Court of Common Pleas. Equity is “an area of law 

arising from the English Court of Chancery and is developed in disputes 

resulting from unfairness for which a remedy was not available through 

the strict boundaries of the writ system of the common law” (Lo and 
Chui,2012:37). 

                                                           
437 However, as we will already analysed, article 84 of the Basic Law provides that the Hong Kong courts 

may refer to case precedents from other countries under common law jurisdictions.  

English courts might also cite judgments from countries that share the English common law tradition.  

438 We consider that the most approximate notion of equity in the Spanish law are the so-called 

"principios generales del Derecho", but this consideration is just an approximation, as there is not really 

an equivalent of equity in civil law systems. 
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 On the other hand, the civil law system, also referred to sometimes as 
Continental law system or even Roman law system, comprises most of the European 
nations’ legal systems. This law is derived entirely from statutes that state the law 
exhaustively. No judge is needed to interpret the law and apply precedents (at least, 
not in the way that common law judges interpret it), as in theory the statutes in a civil 

law system are already complete and instructive. These exhaustive statutes are called 
“codes”. According to Dainow: 

 “The term “civil law” is derived from the Latin words “ius civile” by which the 

 Romans designated the laws that only the Roman citizens or “cives” were 

 originally privileged to enjoy. For the other people there was the “ius gentium”. 

 It is sometimes said that the countries of the civil law are those which received 

 their legal system from the Roman law. While this in effect is true, it is only 

 part of the story. (…) 

 During the ensuing centuries and in the Middle Ages, the Roman law was 

 eclipsed in many parts of Europe. However, it reappeared at different times 

 and in various ways, it was modified and reinterpreted, and by the eighteenth 

 and nineteenth centuries it had acquired the profound appreciation of 

 European jurists and scholars. Roman law was at one of the peaks of its 

 prestige when the several political unifications of Western Europe led to the 

 unification of the private law in the national movements of codification, 

 especially in France and Germany. 

 The essential characteristics of these legislative codifications fixed the basis 

 and determined the nature of the legal systems of which they were the 

 expression” (Dainow, 1967:421). 

 From the foregoing, we can see that two essential points of reference for a 
comparison of the sources of positive law in the civil law and the common law are 
“legislation” and “judicial decisions”. To reverse it, in common law thinking the 
distinction would be between “case law” and “enacted law”. It is necessary to examine 
each of these topics in the two legal systems. 

a. Legislation as the basis of the civil law. 

 In civil law jurisdictions, the main source or basis of the law is legislation, 
generally, and large areas are codified in a systematic manner. The codes are a very 
distinctive feature of Roman legal systems. As Dainow remarks, “a civil code is a book 

which contains the laws that regulate the relationships between individuals.” (Dainow, 
1967:424). Normally, it contains the following topics: persons and the family, things 
and ownership, successions and donations, matrimonial property regimes, obligations 
and contracts, civil responsibility, sale, lease, and special contracts, as well as liberative 
prescription (statute of limitations) and acquisitive prescription (adverse possession). 

 An important feature about legislation in modern civil law is the importance 
attached to the preparatory works and the draftsmen’s comments, as well as the 
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parliamentary discussions in connection with its starting formulation. Thus, in France 
the history of the drafts, the observations of the courts, the debates and the changes, 
were indispensable to the interpretation of the Code Napoléon. 

b. Judicial decisions as the basis of the common law. 

 If we have a look at the history of England, we see that, during the formative 
period of English law, there was no strong central legislative body but the powerful 
king’s courts.  When the court decided a particular case, its decision was not only the 
law for those parties, but had to be followed in future cases of the same sort, thereby 
becoming a part of the general or common law. 

 Therefore, as we already stated previously, in the development of the common 

law, the focal point has been the judge. 

c. Legislation in the common law. 

 Even if we said that the common law systems are based on judicial precedents, 

of course there is also legislation in the common law countries. For example, as we 

explained in Point 3.2.2, Hong Kong law is comprised mainly of both statute law (the 

Basic Law and legislation enacted by the Legislative Council) and common law 

(judgements rendered by the courts), as it is set out under the Basic Law. As Peter 

Wesley Smith states, "Hong Kong presents the intriguing picture of a common law 

system operating within an alien framework" (Wesley Smith, 2004: 465). 

 Statutes are usually not formulated in terms of general principles but consist 

rather of particular rules intended to control certain fact situations specified with 

considerable detail. As Dainow reminds us, “In considering the place of legislation in the 

common law, it is necessary to remember the historical fact that the growth of Parliament was 

a popular expression to counterbalance the power of the king. For their part, the king and the 

efficient organization of the king's courts manifested a jealous and sometimes hostile attitude 

towards Parliament and its increasing power. The judges refused to place any value on 

legislative history or preparatory works, and they sought by all means to minimize the 

infringement of their "common law." This resulted in the adoption of very strict methods of 

statutory interpretation.” (Dainow, 1967:426). 

 On the other hand, in a civil law system, legislation occupies the most highly 

respected place as a source of law. 

d. Judicial decisions in the civil law. 

 In civil law jurisdictions, even if it is expressed this way sometimes, the function 

of the court is not merely to apply the written law. When a court applies law, it is 

interpreting that law. In the process of interpretation, the court may extend the scope 

of the law beyond that originally contemplated. Thus, by this method of interpretation 
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and filling gaps where the written law is silent or insufficient, he civil law court can be 

considered as “making” law. 

 Therefore, the utilization of prior decisions is mainly on points of interpretation 

of written texts, whereas in the common law the decisions are themselves the source 

of law and “make” law. 

 In the civil law system, courts are not bound to follow previous judicial 
decisions. Each new decision must be grounded on the authority of the legislative text 
which provides the basis of continuity and stability. There is no binding rule of 
precedent; each case must be decided on the primary authority of legislation, and the 
reasons for the decision must be stated.  In other words, in civil law systems like the 
Spanish one, courts do not lay down the law as such, so their decisions do not strictly 
bind later courts, applying the courts the law as set out in the codes, simply having to 
resort to previous decisions of the courts as a guidance on application of the law as set 
out in the codes. 

 In some countries like France and Belgium (as well as in the State of Louisiana in 

the United States of America), the practice has been consolidated that when a certain 

point has been consistently decided in the same way by an appreciable number of 

cases, it becomes "jurisprudence constante" 439and is considered binding in future 

cases. This serves to stabilize the interpretation of the law. 

 

 Dainow considers that “it is sometimes concluded on the basis of the foregoing 

observations that the net result is approximately the same in both systems. In effect, 

while the common law starts with a case-law basis it also includes legislative 

encroachments, and the civil law starts with a legislative basis and it incorporates 

developments of case-law” (Dainow, 1967:427). However, differences still remain 

important, as both systems are very different if we study them from a doctrinal, legal 

education and functioning of the judicial system point of view. 

 Bringing it to a more specific level, we must compare now the sources of law in 

Hong Kong and in Spain. 

 Regarding the sources of law in Hong Kong, we must refer to Point 3.2. As we 

studied there, Hong Kong law (which is a common law system) is comprised mainly of 

statute law (the Basic Law and legislation enacted by the Legislative Council) and 

common law (judgements rendered by the courts), as it is set out under the Basic Law. 

                                                           
439 Even if the doctrine of “jurisprudence constante” may seem at first similar to the common law “stare 

decisis” doctrine, the Supreme Court of Louisiana has explicitly noted that “jurisprudence constante” is 

merely a secondary source of law, which is not authoritative and, thus, does not rise to the level of stare 

decisis (Doerr v. Mobil Oil Corp., 00-0947 at p. 14, 774 So.2d at 129.) 
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 As for statute law, article 18 of the Basic Law (which operates as a constitution, 

being the “higher law” in Hong Kong) establish four categories of law in Hong Kong: 

 i) the Basic Law, which is akin to a constitution for the HKSAR and came into 

 effect on July 1, 1997 upon the transfer of sovereignty over Hong Kong to China 

 from the British. 

 ii) the laws previously in force in Hong Kong under art. 8, which covers three 

 categories: judge-made law (common law and equity)440, legislation and also 

 customary Chinese law. 

 iii) laws enacted by the legislature of the HKSAR. Legislation created by or 

 under the authority of the Legislative Council (usually referred to as LegCo) 

 after 1 July 1997 forms part of the law pursuant to art 18. Ordinances and 

 subsidiary legislation in existence as at 30 June 1997 continue to be part of the 

 law in Hong Kong pursuant to the combined operation of arts 8 and 18 

 iv) certain national laws of the PRC: those listed in Annex III of the Basic Law, 

 mainly dealing with defence and foreign affairs. 

 Focusing specifically on common law, we must remember that common law 

and the rules of equity are included under "laws previously in force in Hong Kong", 

which are specified to remain part of the law of Hong Kong according to Basic Law arts 

8 and 18, as we have already seen. Common law and the rules of equity are to be 

found primarily in the judgments of the superior courts in Hong Kong and other 

common law jurisdictions. 

 However, common law is only a source of Hong Kong law as long as it is 

according to the provisions contained in the Basic Law, as, from a hierarchical point of 

view, the Basic Law is Hong Kong’s “higher law”, higher than the common law (right 

now, we are talking of “common law” in opposition to “statute law”, as Hong Kong is a 

“common law system” –in opposition to “civil law systems”).  

 As the reader may have noticed, we have not mentioned the terms “hierarchy 

of the laws” so far, not even once. This is because the hierarchy of rules is the direct 

outcome of the hierarchy of legislative institutions, which is in civil law systems. As Fu, 

Harris and Young state, “constitutional formalism and the pedigree thesis therefore 

work well in civil-law systems (…). In common law systems, the hierarchy of rules is not 

so easily understood because of its unsystematic nature. Adopting constitutional 

formalism and the pedigree thesis in Hong Kong’s constitutional development would 

                                                           
440 The major distinction between common law and the rules of equity is that common law remedies are 

available as of right, while remedies in equity are discretionary. The court does not have to grant an 

equitable remedy where it regards the behaviour of the party seeking such an equitable award does not 

deserve such an award. 
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mean giving preference to the civil law over the common law” (Fu, Harris and Young, 

2007:191).  

 In other words, in civil law systems, like the Spanish one, we are always talking 

about the hierarchy of rules, while in common law systems this hierarchy is not so 

clear. In the case of Hong Kong, it is clear that the higher rule is the Basic Law, and we 

could consider that probably common law comes after it, though it is not clear at all, as 

it could be considered that legislation precedes case law as well. 

  

 Regarding the sources of law in Spain, we must remark that they are regulated 

in art.1 of the Spanish Civil Code (CC; Código Civil), and not in the Spanish Constitution, 

due to historical reasons. According to the Civil Code, the three sources of Spanish law 

are: 

o Legislation, in the sense of any written rule of law created by the State. 

This is the main source, being the rest of sources subsidiary to this one. 

Within this category, we find a clear hierarchy, stating us that higher 

ranked laws will prevails if there is a conflict between them. In this 

sense: 

o  The Spanish Constitution (SC from now on; Constitución 

Española) is the supreme law of Spain, the “higher law”, which is 

legally speaking a reinforced Organic Law. 

o Organic Laws (Leyes Orgánicas), which are the most prominent 

type of statutes. They are regulated in art.81 of the Constitution, 

and regulate the exercise of fundamental rights and public 

liberties, the Statutes of Autonomy, the general electoral system 

and others provided for in the Constitution (art.81.1 SC). The 

subject matters provided by the Constitution include: 

ombudsman (Defensor del Pueblo, art. 54 SC; Council of State 

(Consejo de Estado, art. 107 SC); Constitutional Court (Tribunal 

Constitucional, art. 165 SC) and popular legislative initiative (art. 
87.3 SC). 

Organic laws require an absolute majority of the Congress in a 

final vote of the entire bill (art.81.2 SC). 

o  Ordinary laws (Leyes ordinarias). Ordinary laws are all the laws 

whose subject is not reserved to organic laws by the 

Constitution. They require a simple majority of the Congress and 

of the Senate, with the Congress adopting the final decision. 

o Decree Law (Decreto Ley, art.86 SC). They are provisional 

legislative decisions that Government may issue for 
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extraordinary and urgent matters and rank as laws, but may not 

affect basic institutions of the State; rights, duties and liberties 

of the citizen regulated in Title I of the Constitution;  he system 

of the Autonomous Communities or the general electoral law. 

o Legislative Decree (Decreto Legislativo, art.85 SC).  Legislative 

decrees are dispositions of the Government containing 

delegated legislation (art. 85 ) and also rank as laws. 

o Regulations (Reglamentos, art.97 SC) are legislation of a lower 

status which are not laws. The term regulation is referred to any 

general rule issued normally by the Government not included in 

the preceding categories. Art. 97 of the Constitution gives the 

Government regulatory power but other constitutional organs of 

the State may also have regulatory power in order to regulate 

their own function. They may create or modify rights and duties 

of the citizens or just organize administrative activities. 

Besides, the Autonomous Communities issue their own legal provisions, 

which are limited by the Spanish Constitution on the issues they can 

regulate and apply only to their own territory. 

o Custom (costumbre). Customary rules are usually not written rules that 

are derived from the society itself, not from the State. Custom needs 

two elements: the existence of a practice as well as the general 

conviction about the obligatory character of a customary rule (opinio 

iuris). Custom is only applicable by a judge if there is no applicable law 

(this is why we say that it is a subsidiary source), and cannot be contrary 

to morals, public law or legislation (art.1 CC). 

o The general principles of law (principios generales del Derecho) are 

basic rules reflecting the convictions of a community in respect its 

organization, permeating the legal system (art.1.1 CC) and informing 

other sources. 

 It is very important to remember that case law is not a source of law in Spain.  

Nevertheless, case law issued by the Supreme Court is a complementary source of 

interpretation and application of the law. The Supreme Court is allowed to decide not 

only if the if decisions are against the law, but also, if judicial decisions of the lower 

courts were against the established jurisprudence. The decisions of a court may be 

appealed if they are not in the conformity with the case law decided by the Supreme 

Court on the same issue in at least two judgments. 

 According to Algero, who studied the influence of the French and Spanish legal 

system in the State of Louisiana in the United States, “the value of precedent in 

Louisiana, like the value of precedent in France, Italy, and Spain, increases with the 
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level of the court rendering the decision in the hierarchy of the court system” (Algero, 

2005:800). 

 In this sense, article 1.6 of the Civil Code states that (the translation is ours; 

check the footnote for the original Spanish text441): 

“Case-law shall complement the legal system with the doctrine which is 

repeatedly established by the Supreme Court when interpreting and applying 

the law, custom and the general principles of law’. 

 At last, it is important to state that legal doctrine is not a source of law either, 

as it just provides an interpretation or clarification about the sources of law. 

 

 If we compare the sources of law in Spain with the sources of law in Hong Kong, 

we can clearly see that the main difference is the fact that case law is a source of law 

in Hong Kong, while it is not in Spain. Consequently, the doctrine of precedent of 

which we have spoken in point 3.3.2 does not apply in Spain (there is no system of 

stare decisis in Spain), while it is a cornerstone of the Hong Kong legal system.  

 Legislation is therefore the basis of the Spanish legal system, while judicial 

decisions are the basis of the Hong Kong legal system (we already explained that 

common law is created through the decisions of the superior courts in a court 

hierarchy). This fact gives a specific shape to the legal system, indeed.  

 On the other hand, the other perspective of the same topic is the fact that 

legislation is much more important in Spain than in Hong Kong: in Spain, legislation 

occupies the most highly respected place within its legal system.   

   

 Once we have reached this point, we may wonder: what is the practical 

relevance of Spain being a civil law system and Hong Kong being a common law 

system? In other words, apart from the theoretical differences, are there so many 

differences from a practical approach? 

 Yes, there are. If there were not differences, we would not be studying this 

topic in our comparison. The reach of Hong Kong being a common law system is much 

more than merely theoretical, as it has a practical influence on its law and on the areas 

we have studied, namely Land Law, Construction Law and Urban Law, when compared 

to the same areas in Spain. 

                                                           
441 Original Spanish text of Art.1.6 CC: “La jurisprudencia complementará el ordenamiento jurídico con la 

doctrina que, de modo reiterado, establezca el Tribunal Supremo al interpretar y aplicar la ley, la 

costumbre y los principios generales del derecho.” 
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 For starters, a common law system is less prescriptive than a civil law system. 

Besides, the doctrine of the precedent creates stability in the law, producing certainty 

in how the law is to be interpreted.  As Castellano states,  

“Continental jurists only give their professional private opinions, subjecting 

legal interpretation to the ever-changing fashions of the schools. Judicial 

precedents, on the other hand, are the result of actual case rulings by duly 

authorized courts of law. They produce certainty in how the law is to be 

interpreted. 

 (…) 

If we acknowledge that “certainty, predictability and stability” are “major 

objectives” of a legal system, then the benefits of stare decisis might be 

considered to outweigh the risk of bad decisions becoming entrenched 

errors. Stare decisis is a necessary expedient to provide stability to the law, and 

it saves overburdened courts the labor of having to investigate every legal 

question anew. “(Castellano, 2009:4). 

 Apart from this, we also consider that common law systems are more flexible 

than civil law systems, as the fact of not depending so strictly on the statues give the 

system a bigger flexibility which is beneficial for the entire framework. 

 Compared to civil law systems, we consider that common law systems are more 

specific (as they clarify and implement legislation); it responds to cases, situations and 

facts not foreseen by the lawmakers, developing responses to real life situations; the 

doctrine of precedent provides stability and consistency in the legal system, as parties 

involved in trials realize that decisions are made based on precedent, but, at the same 

time, common law also allows for flexibility and change in law making, as precedents 

can be challenged and replaced by new precedents; common law us faster as the 

courts are not bound by the procedural constraints of the legislative process, and they 

are politically independent. 

 However, we consider that common law systems present some disadvantages 

when compared to civil law systems. For example, courts can only change common law 

ex post facto, meaning that they are reactive, not proactive and, at the end of the day, 

common law may be overridden at any time by legislation, as the parliament is always 

the supreme lawmaking body, being common law considered inferior to legislation 

enacted by the parliament. 

 Nevertheless, in areas so sensitive like Land Law, Construction Law, and Town 

Planning Law, where speed, efficiency and flexibility are required, we consider that a 

common law system, like the one in Hong Kong, works better than a civil law system, 

like the one in Spain. Though it is almost impossible to compare two different judiciary 

systems, as the law in Spain is different from the law in Hong Kong, we can give one 
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data to support our affirmation, regarding how long it takes for a matter to be judged 

at the Spanish and Hong Kong courts. Of course, the length of a process does not 

depend only of the system being of common or civil law, as there are many more 

considerations that should be done (for instance, justice in Spain is not slow only 

because we live in a civil law system, but because of the lack of judges and civil 

servants working at courts), but it is a good point that shows us how an efficient 

common law system is faster and more practical than a civil law one. 

 In Spain442, in 2015, it took the First Instance Courts an average of 7 months to 

solve cases in first instance. As for the Supreme Court (Tribunal Supremo), it took them 

11.6 months as an average to solve the cases. However, this is the average, as some 

jurisdictions are much slower in Spain. For example, it takes the Commercial Courts 

(Juzgados de lo Mercantil) an average of 41.6 months (almost 3 and a half years) to 

solve their cases, which is an extremely slow average, considering that Commercial 

cases involving enterprises usually require fast responses. 

 On the other hand, in Hong Kong, justice is much faster as the next figure 

clearly shows us (the waiting times in this figure are expressed in days and not in 

months): 

 

AVERAGE WAITING TIME FOR CASES IN THE DISTRICT COURT 

    Average Waiting Time (days) 

    2015 
Target 

2013 
(Actual) 

2014 
(Actual) 

2015 
(Actual) 

Criminal - from first appearance of 
defendants in District Court to hearing 

100 60 63 79 

Civil - from date of listing to hearing △ - 91 - - 

Civil Fixture List - from date of listing to 
hearing △ 

120 - 99 101 

Civil Running List - from not-to-be-warned 
date to hearing △ 

30 - 10 12 

Dissolution of marriage - from setting 
down of a case to hearing  

        

 

Special Procedure List 35 33 32 34 
 

Defended List (one day hearing) #  - 108 - - 
 

Defended List (all hearings) #  110 - 97 93 

FIGURE NUMBER 118: Average waiting time for cases in the District Court. Source: Judiciary of Hong 

Kong (2016). 

                                                           
442 Source: Expansión (2016) 

<http://www.expansion.com/juridico/actualidad-

tendencias/2016/05/20/5739e8d0468aeb26418b4603.html> 
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AVERAGE WAITING TIME FOR CASES IN THE LANDS TRIBUNAL 

  Average Waiting Time (days) 

  2015 
Target 

2013 
(Actual) 

2014 
(Actual) 

2015 
(Actual) 

From setting down of a case to hearing △     
 

Appeal cases 90 27 25 36 
 

Compensation cases 90 53 37 63 
 

Building management cases 90 39 30 36 
 

Tenancy cases 50 29 22 28 
△  
FIGURE NUMBER 119: Average waiting time for cases in the Lands Tribunal.  Source: Judiciary of Hong 

Kong (2016). 

 As we can see, the slowest cases are solved by the District Courts (which would 

be the equivalent of the Spanish First Instance Courts, though with a few less powers) 

only take them 101 days, so around 3 months and, as for the Lands Tribunal, 

compensation cases are the slowest one, taking the court only 2 months to solve them. 

Justice is clearly faster in Hong Kong than in Spain; is this only because of the legal 

system? Probably not, but common law brings more speed and efficiency, as we said 

before. 

 To sum up, we have created a chart expressing the main differences between 

common law and civil law systems: 

Feature Common Law Systems Civil Law Systems 

Major source of law 
Court Decisions (Doctrine of 
Precedent) and Custom 

Legislation  

Written constitution Not always Always 

Reliance on precedent Yes -strong- No -weak- 

Judicial role in law-making 
Active and creative Passive and technical (the judges 

applies the law, no court creation) 

Judicial decisions 
Binding Normally not binding on 3rd parties, 

with exceptions 

Kind of judicial reasoning 
The judge uses inductive reasoning 
about the facts 

The judge uses deductive reasoning 

Writings of legal scholars 
Little influence Significant influence in some civil 

law jurisdictions 

Freedom of contract 
Extensive -only a very few provisions 
implied by law into contractual 
relationship 

More limited- more provisions 
implied by law into contractual 
relationships 

Ownership Established by use Established by registration 

Judicial review of Statues and 
Executable Actions 

Yes No 

Major decision stage Trial Investigation and Examination 

Trial format Accusatorial/confrontational Inquisitorial/collaborative 

Role of lawyers during trial Primary Secondary 
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Function of lawyers Debate and oppose Advise and inform 

Judge's role during trial Referee Director/examiner 

Selection of judges 
Political appointment from practising 
lawyers 

Merit advancement from judicial 
specialists 

Citizen trial participation Juries Members of judicial panels 

 

FIGURE NUMBER 120: Main differences between common law and civil law systems. Source: written 

down by the author of this thesis, Oriol Caudevilla. 

 

 9.2. - The System of Landholding in Hong Kong vs. the System of 

Landholding in Spain (Leasehold Estates vs. Freehold Estates). Analysis of 

Property Rights applied to Urbanism443. 

 As reviewed in point 5.1.1 of our thesis, the system of landholding in Hong Kong 

is a leasehold system in which all land vests in the State and there is (with the small 

exception of St. John’s Cathedral) no privately owned freehold land in all the region. 

Thus, we are dealing with leasehold estates.  

 We must remember that an estate is an interest in land which entitles its 
owner to exercise rights over the land for a period of time. The difference among them 
is how long they last: freehold estates are of uncertain duration, while leasehold 
estates are of certain duration. 

 On the other hand, in Spain, we are not dealing with a leasehold system, but 

with a freehold system: the land is not vested in the State, but in the private owners of 

it for an uncertain period of time, so we are dealing with privately owned freehold 

land. We are thus talking about freehold estates. It does not mean that all land in 

Spain is under a system of absolute freehold (propiedad en pleno dominio), as there 

are other full and limited ownership rights recognized under Spanish law, but the point 

is that those cases in which the land belongs to a public authority and is granted to a 

person for a limited period of time (administrative concession, concesión 

administrativa) are rare, while in Hong Kong all the system works this way. 

 According to Calvo San José, “[In Spain] the property owner will acquire the 

different and progressive faculties which make up the right to urban property, provided 

the property owner observers the correlative duties inherent in each one of the phases 

of the acquisition of them.” (San José, 1997:abstract). 

                                                           
443 Some of the parts of this point were also studied by the author of this thesis in its article: 

CAUDEVILLA, Oriol, “The system of landholding in Hong Kong”, in Inter Asia Papers, Barcelona, vol.52, 

2016. 
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 We can clearly see how the system in Hong Kong is completely different from 

the system in Spain, at least theoretically different. However, as we have been 

mentioning several times throughout the text of this thesis, even if the system in Hong 

Kong may seem at first sight a system in which there is less flexibility because of the 

fact that the Government is in possession of  all the land, the truth is that, at the end, 

this is a much more efficient and flexible system as it may appear at the very 

beginning.   

 What we are going to do now is to remind briefly how the system works in 

Hong Kong444, in order to explain later how it works in Spain and then we are going to 

proceed to review the pros and cons of both systems. 

 In Hong Kong, as previously stated, almost all land presently vests in the State 
and there is, with the exception of St John's Cathedral, no privately owned freehold 
land in Hong Kong. As at 1 July 1997 the land and natural resources within the Hong 
Kong Special Administrative Region became State property and the Government of the 
Special Administrative region is responsible for their management, use and 
development and for their lease or grant to individuals, legal persons or organisations 
for use or development, according to article 7 of the Basic Law. Constitutionally  all 
land in Hong Kong is the property of the state and is managed, used, developed and 
leased out by the Government of the Hong Kong Special Administrative Region (Basic 
Law, article 7). 

 In other words, virtually, all land in Hong Kong is leased or otherwise held from 
the Government of Hong Kong. For the avoidance of doubt, it was specifically declared 
that all property, rights and liabilities vested in or belonging to the Crown or the 
Government of Hong Kong immediately before 1 July 1997 have been on and from 
that date, subject to the Basic Law, vested in or transferred to the Government of the 
Hong Kong SAR. 

 Leasehold estates, as opposite from freehold estates, are held for a certain 
duration and usually involve a continuing relationship between the grantor and the 
grantee, consisting in the obligation of the grantee (tenant) to pay a rent to the 
grantor (landlord). 

 As we established before, since the early years of the Crown of Hong Kong, the 
policy in the territory gas been that only Crown (now Government) leases would be 
granted (with the exception of St John's Cathedral, where a freehold grant has been 
made, but subject to a stipulation that the site remains a place of worship)445. 

 Thus, as we saw, much of the Government's land in Hong Kong has been 
progressively alienated to private individuals or corporations by way of Crown (now 
Government) leases or Conditions of Sale, Exchange, Grant, Extension or Regrant. The 
                                                           
444 For a more thorough explanation, vid. points 4.3.1, 5.1.1 and 5.1.3 of this thesis.  

445 Church of England Trust Ordinance, Cap 1014. 
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same system applies to land in the New Territories and customary law has no 
application to the devolution of such land.  However, it must remain clear that the 
ultimate owner of the land is still the Government of Hong Kong, as the way of 
alienation has been that of a leasehold and not that of a freehold estate. 

 From the early years of the settlement of the colony in 1843 until 1997, the 
land was alienated by way of a Crown Lease, referred to as Government Lease after 
1997. Some of these leases were renewable: terms varied from 20 years up to 999 
years, though the most common lease was the 75-year lease. Since the end of the 
1960s, land has been alienated under Conditions of Sale when the Government ceased 
issuing a formal Government Lease.  

 The grantee of a Crown or Government lease is known as the owner of the land 
(though strictly speaking he is no owner) and typically pays a money premium to the 
government for the grant which the grantee will have purchased at a public auction or, 
more rarely, by negotiation (private treaty) with the department.  

 This grant is of a long lease of the land, which, said in other words, means that 
the "owner" of the land has the possession and use of that land for a limited period.446 
The period or "term" of the leasehold estate varies, as we stated in the previous 
paragraphs, broadly according to the age of the government grand and the location of 
the land. 

 According to Merry, "the adoption of a leasehold system of landholding has 

been of great benefit to the Government of Hong Kong. It has enabled the government 

to enjoy enormous and recurrent, if erratic, revenue from the sale of land and from the 

relaxation of restrictions contained in the lease(...). At the same time it has enabled the 

administration to control the development of land through provisions in the Conditions 

of Grant" (Merry, 2010: 2). 

 The annual rent for the lease, commonly called the government or Crown or 
ground rent, is normally quite modest and of far less financial significance than the 
capital payment (premium or price) charged for the grant or re-grant of the lease. The 
rent under modern leases, including those renewed by legislation, is usually 3 per cent 
of the rateable value (the annual market rental value) of the land. And, under 
continuing old leases the government rent is still more modest, maybe less than 
HK$100 a year. 

Nevertheless, the system of landholding in Hong Kong as well as its system of 

Town Planning, even if it is a system in which the Government plays a vital role, we 

cannot deny the fact that this system is not so “socialist-like” as it may simply appear. 

Actually, we consider that this system is much more private than it may be thought at 

first sight.  

                                                           
446 Which brings us again to recall that freeholds (grants which are unlimited in time) are extremely rare 

and restricted to grants for special purposes and are made by statute, as we stated in point 4. 
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It is indeed a “socialist-like” system as long as all the land vests in the 

Government and as long as there is an important interventionism (interventionism 

that we can clearly see in the big amount of public housing existing in Hong Kong). 

However, at the same time, we think that this system is also what we could call semi- 

private at least. This is so because, in many times, the Government negotiates as a 

particular, with the only difference that the money raised will revert in the whole 

society, at least theoretically. To understand better this affirmation, we should 

remember that the Hong Kong government regulates land uses and the changes in 

such uses for a piece of land under private ownership through: 

• The Government Lease (now, the Conditions); and 

• Statutory town plan (draft or approved) produced under the Town 

Planning Ordinance (Chapter 131), that may be imposed on the same 

piece of land from time to time before or after the execution of the 

lease. 

In other words, and this idea is extremely important, most of the control that 

the Government of Hong Kong carries on the land is not done through Town Planning, 

but through the inclusion of certain Conditions447 within the Government Leases. This 

idea is very important because it differs from the conception that we have in Spain: in 

Hong Kong, the control is carried on mainly through the Conditions imposed by the 

Government, not through Planning. 

 

 

 In Spain, we are facing a freehold estate system, as we previously stated. It 

means that land is not vested in the State, but in its owners, for an uncertain period of 

time (generally speaking). In this sense, the starting point for us is article 33 of the 

Spanish Constitution, which states that (the translation is ours)448: 

                                                           
447 For a study of the Government Leases and Conditions, vid points 5.1.3.1 and 5.1.3.2 of this thesis.  

448 Original Spanish text of Article 33 of the Spanish Constitution: 

“Artículo 33. 

1. Se reconoce el derecho a la propiedad privada y a la herencia. 

2. La función social de estos derechos delimitará su contenido, de acuerdo con las leyes. 

3. Nadie podrá ser privado de sus bienes y derechos sino por causa justificada de utilidad 

pública o interés social, mediante la correspondiente indemnización y de conformidad con 

lo dispuesto por las leyes.” 
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 “Article 33. 

 1.-The right to private property and inheritance is recognized. 

 2.-The social function of these rights will be a limit to its content, according to 

 the laws. 

 3.-No one shall be deprived of their good and rights except for a justified cause 

 of public utility or social interest, through the pertinent compensation and 

 according to what is established by the laws”. 

 Besides, the Spanish Civil Code (art.348) defines property as “the right to enjoy 

and to have a thing, without more limitations than those set forth in the laws”449. This 

approach to property rights leaves the effective recognition of the right and the extent 

of that right in the hands of the legislative powers, as we will analyse. 

 The following full ownership rights are recognised under Spanish law: 

• Absolute freehold (propiedad en pleno dominio), which is the right to fully and 

exclusively enjoy and dispose of a property;  

•  Co-ownership (propiedad en proindiviso), which is the right to a share in the 

full ownership of a property; and  

• Time sharing (derecho de aprovechamiento por turnos), which is the right to use 

a specified and furnished property for a certain period of time during each year 

(no less than a week) for a term of between three and fifty years. 

 Apart from those, there exist some limited rights similar to ownership under 

Spanish law, namely: 

• A leasehold (derecho de superficie), which is the right to build and maintain a 

building on (or under) land owned by a third party for a specific period of time.  

• A beneficial interest (derecho de usufructo), which is the right to use a property 

owned by a third party for a specific period of time in the same way as an 

owner would. 

• An administrative concession (concesión administrativa), which is similar to a 

leasehold, but granted on land belonging to a public authority for a limited 

                                                           
449 Original Spanish text for Article 348 of the Spanish Civil Code: 

“Artículo 348 

1. La propiedad es el derecho de gozar y disponer de una cosa, sin más limitaciones que las 

establecidas en las leyes. 

2. El propietario tiene acción contra el tenedor y el poseedor de la cosa para reivindicarla.” 
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period of time, often in exchange for the payment of regular amounts (canon 

administrativo). The concession entails not only the right but the obligation to 

build and manage the property until the end of the concession period. 

 

 Moreover, leases are also regulated under Spanish law as an alternative to 

ownership rights. Spain has generated several Urban Lease Acts (each of them known 

as Ley de Arrendamientos Urbanos) over the decades. The regimes created in these 

different acts coexist in daily life since the regime applicable to a particular lease is the 

one that was in force when the lease was signed, although transitional provisions in 

more recent acts may imply amendments to previous regimes. 

 The Urban Lease Acts applicable to existing leases are:  

• Decree 4101/1964, of 23 December 1964 (the “Urban Lease Act 1964”), 

modified or complemented by certain special transitory provisions established 

by Urban Lease Act 1994;  

•  Royal Decree-Law 2/1985, dated 30 April 1985 (“Urban Lease Act 1985”, often 

known in Spanish as “Decreto Boyer”); and  

•  Law 29/1994, dated 24 November 1994 (“Urban Lease Act 1994”, as amended 

by Law 4/2013 of 4 June 2013 and recent Law 2/2015, dated 30 March 2015 

(the “Reforms”)). 

 Each Act establishes two different regimes; one for residential leases and one 

for non-residential leases.  

 Before moving on, we can begin to establish some differences between the 

system in Spain and the system in Hong Kong: as we can clearly see, all the system in 

Hong Kong would fall within the category that we have called “administrative 

concession”, while the system in Spain is much wider, allowing many more 

possibilities. 

 That being said, we will combine the study of private property with the study 

of urban planning rights in Spain. The legal basis of Spanish urban planning is 

administrative law (public law). In 1956, the first Spanish urban planning law was 

enacted, the Land Law of 1956. This law introduced a relevant change in the meaning 

of private property of land, and established the essential characteristic of the Spanish 

urban planning system, especially by granting Municipalities (through a Master Plan) 

the authority to assign a legal classification to each piece of land. 

 Thus, the 1956 law changed the legal status of land ownership as it was the first 

law to assign the responsibility for regional planning in Spain to public authorities. 

Thus, according to Lee, Webster, Melián, Calzada and Carr, “the law [the 1956 Land 
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Law] eliminated the Roman concept of property rights whereby the owner could use 

and enjoy a resource with no limitations beyond those established by law (Article 348 

of the Spanish Civil Code)” (Lee, Wesbter, Melián, Calzada and Carr, 2013:1479). The 

public authorities reserved for themselves competencies in planning, the legal bases of 

property rights and urban planning management. 

 As we said before, the Spanish Civil Code defines property as “the right to enjoy 

and to have a thing, without more limitations than those set forth in the laws”. This 

approach to property rights leaves the effective recognition of the right and the extent 

of it in the hands of the legislative powers.  According to article 350 of the Spanish Civil 

Code, "the owner of a piece of land is owner of its surface and what lies beneath it, and 

can undertake any construction work, planting and excavations, excavations, except 

those prohibited by deed restriction and subject to the provisions of the laws on Mines 

and Waters".450 Consequently, property rights over land are limited as they are 

affected by administrative law.  

 The foundation for this is found in the Spanish Constitution (Article 33.2), 

quoted above, which states that private property should serve a social function. This 

concept of "social function" has become of enormous importance, as we are going to 

explain. This article 33.2 is used to justify several diverse interventions in the land 

market, even expropriation. Fore example, Article 47 of the Constitution goes on to 

stipulate that "the community will participate in the surplus value generated by the 

urban planning action of public entities".451 This same article gives Spanish citizens the 

right to fitting an adequate housing. This is normally interpreted in the sense that the 

State will be responsible for securing social value from land via political intervention. 

Thus, there is an assumption that intermediaries in the markets cannot be relied upon 

to contribute to this end: "the authorities will implement the conditions necessary to 

materialise this right and will stipulate the statutory requisites to do so, regulating land 

use for the general good and to avoid speculation" (Article 47 of the Spanish 

Constitution).452 

                                                           
450 Original Spanish text of Article 350 of the Spanish Civil Code: 

"Artículo 350 

El propietario de un terreno es dueño de su superficie y de lo que está debajo de ella, y puede 

hacer en él las obras, plantaciones y excavaciones que le convengan, salvas las servidumbres, y 

con sujeción a lo dispuesto en las leyes sobre Minas y Aguas y en los reglamentos de policía." 

451 Original Spanish text of this part of Article 47 of the Spanish Constitution: 

"Artículo 47 (...) 

La comunidad participará en las plusvalías que genere la acción urbanística de los entes 

públicos." 

452 Original Spanish text of this part of Article 47 of the Spanish Constitution: 
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According to Calvo San José: 

"The essential content of the right to land property is a limit to the legal 

regulation of this right imposed by the Constitution. This essential content is 

made up of all the potential faculties of possession (i.e. cultivating, hunting, 

building, etc.), all of which are prior to the Law and inherent to property of 

land. The essential content is delimited, according to the Constitution by the 

social function of the property which results in the imposition of general limits 

and of requirements or encumbrances for the practice of determinate faculties.  

In this sense, the essential content and the content of proprietorship do not 

coincide. The former is a constitutional limit, which is to be regarded by both 

the state and the autonomy law-maker. They must also take into account, and 

make it their fundamental concern that this essential content is the basis for 

the social function of property. 

 On the other hand, we must also point up that the new Land law controls the 

social function of urban property, through the setting-up of charges, duties, 

restraints, assessments, rights and faculties which the property owner is 

charged with their accomplishment and practice in the legal established form, 

constitute and make the social function of urban property effective." (Calvo 

San José, 2000:abstract). 

 Another important change caused by the 1956 Land Law was that the General 

Plan of a Municipality has since then the effect of assigning a legal classification of 

rights to any piece of land: land is classified by by-la into building or non building land, 

as classified in the municipal pan. The three land classes established by the 1956 Land 

Law, and still in force nowadays, are urban, developable and non-developable land, 

which become legal attributes of private land. The assignment of land classifications 

and their respective rights is the key institution for delivering the urban planning 

competencies of local governments. To sum up, urban land is built-up land, following 

criteria on density and other features set out in the town planning legislation; building 

land is land identified as suitable for development under the conditions stated in the 

town planning legislation and the plan themselves. At last, non-building land is land 

that should not be developed, either for preservation reasons or because it is not 

needed to accomplish the current urbanization objectives (i.e reservation reasons). 

The most important part of this device is the obligation that the building land 

classification places on the landowner. Once it is classified, the land should be 

                                                                                                                                                                          
"Artículo 47 (...) 

Los poderes públicos promoverán las condiciones necesarias y establecerán las normas 

pertinentes para hacer efectivo este derecho, regulando la utilización del suelo de acuerdo con 

el interés general para impedir la especulación.". 
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developed within a specified period according to the General Plan, a period which is 

usually 4 years. 

 That being said, in the next point, 9.3, we are going to compare non-

developable land in Spain with the situation of non developable land in Hong Kong. 

 At last, there is a concept which has played a fundamental role in Spanish 

planning: the concept of "aprovechamiento urbanístico". It confers a right to build an 

approved use on every square metre of land, defining not only the use but the building 

density as well. This concept was introduced in the Consolidated Land law on land use 

and urban planning of 1976. An "aprovechamiento" may be registered as a private 

property, independent to the land to which it applies. The idea behind this concept is 

that all landowners in one unit of development should be allocated the same land use 

(and betterment) rights by the plan. Lee, Webster, Melián, Calzada and Carr 

(2013:1480) give us an example: if a given spacial unit is allocated building rights of 1.2 

square metres per square metre of land, all the owners of that sector have the right 

even if their particular plot is classified as a green zone.    

 Once we have analyzed the system of landholding in Hong Kong and in Spain, as 

well as property rights, we must compare both systems in a systematic and direct way. 

As previously stated, the main and basic point of comparison comes from the fact that 

the system of landholding in Hong Kong is that of a leasehold system, while in Spain 

the system of landholding is that of a freehold system. In other words, in Hong Kong 

all land vests in the Government and thus the person who acquires the land from the 

Government will only be able to use this land for a limited period of time (certain 

duration). On the other hand, in Spain, as there exists a freehold system, land is not 

vested in the State, but on its private owners, who will be able to use it for an 

uncertain period of time, if they acquired an absolute freehold estate. 

 This fact also implies that the relationship of the “owner” of the land in Hong 

Kong is more continuous than in Spain. In other words, when a developer acquires land 

from the Government in Hong Kong, this relationship implies both the payment of a 

premium at first as well as an annual quota of a 3% of the value of the land, while in 

Spain this continuous relationship does not exist, as the first owner does not acquire 

the land from the Government directly. 

 This last remark must also bring us to consider the fact that in Spain there exist 

more possible rights on the land than in Hong Kong: in Hong Kong, being all land 

owned by the State, the only actual legal institution we can talk about is that of the 

leases (even if the first lease, between the Government and the first acquirer, the 

developer, is actually an administrative concession), while in Spain we can fine many 

legal figures affecting the land ownership, such as absolute ownership, co-ownership, 

administrative concessions, leases… It does not mean that these legal institutions do 
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not exist in Hong Kong, but their system is less rich as, at the end of the day, the first 

sale of land between the State and the first “owner”, even if it is carried on through a 

Contract for the Sale of Land (Point 5.4), will always be a lease between the public 

administration and the developer. Consequently, all the possibilities in Hong Kong 

would fall within the category that we called “concesión administrativa” in Spain. 

 In third place, the system of legal classification of land is slightly different in 

Spain when compared to Hong Kong.  In Spain, as we have just seen, the three land 

classes established by the 1956 Land Law, and still in force nowadays, are urban, 

developable and non-developable land. The assignment of land classifications and 

their respective rights is the key institution for delivering the urban planning 

competencies of local governments. On the other hand, in Hong Kong, even if land is 

of course divided as well into developable and non-developable land, the system 

works quite different, because of the concept of land uses and the dual system we 

talked about in Point 7.7. In Hong Kong, the fact of a land being developable or non-

developable does not depend on local governments, but both on land leases and town 

plans, as well as in some statutes. Hong Kong’s town planning system is a dual system 

in which the nature of property rights under the leasehold system must always be kept 

in mind, as it may become perfectly possible that a statutory town plan is 

superimposed onto a land where a property right already exists.  

 Therefore, in Spain, the classification of land is attributed to Local 

Governments, while in Hong Kong the classification of land is normally the result of the 

negotiation between private developers and the Government, through the institution 

known as land uses (except if that land falls within the land regulated and classified by 

the Country Parks Ordinance –Cap.208-, which would be an external limit). Thus, in 

Hong Kong, except for the cases regulated in the Country Parks Ordinance, the 

initiative to classify the land could be considered as more private than in Spain, as all 

parties negotiate and make agreements. Actually, these agreements are so flexible 

than both parties (Government and developers) may even renegotiate in order for the 

developer to obtain a relaxation of the lease, as we have stated several times 

throughout this thesis. 

 Regarding what we have just explained, the Town Planning Ordinance provides 

no statutory definition of any land use or any class of land use zone. As Lai, Ho and 

Leung establish, “the statutory town plan in Hong Kong is a kind of land use zoning 

plan” (Lai, Ho and Leung, 2010:15). 

 As previously stated, modern statutory planning of town and country in Hong 

Kong has been carried out under two major pieces of legislation, the Town Planning 

Ordinance 1939 and the Country Parks Ordinance 1976, and their amendments. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

548 

 In fourth place, even if the approach of both systems is the opposite, both the 

system of Hong Kong as well as the system of Spain have some “socialist-like” 

features. In the case of Hong Kong, these “socialist-like” features are more direct, as all 

the land is vested on the Government and, thus, the public power of decision in land is 

clearly visible. As for Spain, even if land is not vested in the Government, this “socialist-

like” character is visible through the concept of the “social function” of the land 

(Article 33.2 of the Spanish Constitution), of which we spoke above.  

 In Spain, there are strong powers as well to attenuate private land rights. 

According to Webster, “in Spain there is a much stronger statement of the state’s 

ownership of both compensation and betterment value- all private land development 

should, by law, serve a social function and all private land rights are circumscribed by 

whatever laws are enacted to protect and enhance the social value of land.” (Lee, 

Wesbter, Melián, Calzada and Carr, 2013:1482). The fact of serving a social function 

gives the Spanish autonomous regions and their cities a right (a strong one indeed) to 

make plans and policies that ensure that the social costs of development are 

compensated and that redistribute unearned urban land value from private owner to 

the state. 

 This is part of the contradictions we have been trying to explain throughout this 

thesis. On the one hand, as Nissim quoted, Hong Kong presents a socialist-like 

leasehold system within the most capitalist economic system in the world, even if, 

actually, Hong Kong’s socialist-like landholding system is far more private than one 

could imagine at first sight, as an important part of the classification of land is the 

result of private negotiation between private developers and the Government. On the 

other hand, Spain is a less capitalist economy which has a more private landhold 

system, even if private land rights are as well attenuated in this system.  

 Our point is that, even if Hong Kong and Spain may have opposite landholding 

systems, their final target is the same: to ensure that the housing need of the 

population are met while trying to keep, theoretically, prices as low as possible. 

 The next figure allows us to see the comparison between both systems in a 

more graphic way: 

 

 

 

 

 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

549 

 

 

FIGURE NUMBER 121: Main differences between the system of landholding in Hong Kong and Spain. 

Source: written down by the author of this thesis, Oriol Caudevilla. 

 

 

9.3.- Population Density in Hong Kong vs Population Density in Spain, and how 

it affects Urbanism. 

 Population density is indeed a key point when talking about Urbanism, and it 

becomes even more important when talking about a place as densely populated as 

Hong Kong. The Urbanism in Hong Kong could not be understood if we did not study 

the demographic evolution of Hong Kong as well as its population density, in the same 

way that this area is also important when talking about the case of Spain. 

 The concept of population density is defined by Rosenberg as “the measure of 

the number of people per unit area, commonly represented as people per square mile 

(or square kilometre)” (Rosenberg, 2016:1). Thus, to determine an area’s population 

density, an area’s total population must be divided by the land area in square miles or 

kilometres.  

 This concept has an enormous importance not only from a geographic point of 

view, but also when we talk about Urbanism. As we can easily see, the planning of a 

town will be very different depending on its population density, in the same way that 

Hong Kong Spain 

System of landholding Leasehold Freehold 

Legal ownership of land Not actual ownership other than by 
the Government 

Yes, through many categories 
(absolute freehold, co-ownership, 

time-sharing…). 

Who classifies the land? Government through leases and 
plans (dual system). 

Local Governments 

Private initiative in the 
classification of land 

Yes, very important. Developers 
negotiate with the Government 

land uses as well as the relaxations. 

Limited, always adapted to the 
general interest. 

Problems derived of the 
classification of land 

Too much power for the 
developers, who sometimes are the 

actual planners in Hong Kong. 

Cases of municipal corruption. 

Social function of the land Yes, as all the land is vested in the 
Government (art.7 Basic Law). 

Yes (art.33.2 Spanish Constitution). 
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planning instruments may be used in order to make cities more or less compact, as we 

have seen. According to Lehmann453: 

 “Already half of the world’s land surface has been transformed for humanity’s 

 use. As more and more people live in cities, the cities have taken centre stage as 

 key players in the future of human populations. City management, governance, 

 urban mobility, liveability and density have all become key themes for 

 politicians and decision makers who are attempting to manage urbanization, 

 but in conditions of rapid urbanization (especially with the dynamic exploding 

 urbanism of Asian cities), controlled sustainable development has not always 

 been achieved. 

 (…) 

 There are three clearly identifiable city typologies that have their own 

 characteristics, density profiles and historical evolution: 

 

• the European compact and polycentric mid-rise city with the traditional 

perimeter block (examples include Barcelona, Paris, Berlin and Athens): 3 000 to 

6 000 people per sqkm. 

• the Asian high-rise city with distribution of individual towers (examples include 

Shanghai, Beijing, Tokyo and Bangkok): often around 10 000 people per sqkm. 

• the North American and Australian low-rise and low-density city typology with 

an urban downtown core surrounded by extensive urban sprawl (examples 

include Los Angeles, Phoenix, Melbourne and Perth): only 1 000 to 2 500 people 

per sqkm.”  (Lehmann, 2016:1-3). 

 

 As we can see, there exists a clear and direct relationship between Urbanism 

and Urban Density. The way town planning is carried on determines that the density 

will be, even if this correlation is not that simple. For instance, as we have been 

explaining several times throughout this thesis, we cannot make the mistake of 

affirming that Hong Kong is extremely densely populated because town planners in 

Hong Kong have wanted it this way. That truth is, when we talk about the case of Hong 

Kong, we must bear in mind the fact that Hong Kong is compact because it has had no 

other choice. 

                                                           
453 In his article “Sustainable urbanism: towards a framework for quality and optimal density?”, 

Lehmann (2016) studies the concept of density and how it is closely connected to urbanization as well 

as how our cities may evolve in the future.  

Specifically, the author reports the cases of the demolished Kowloon Walled City in Hong Kong (of which 

we spoke in Point 7) and those of the optimized quality density in developments in Singapore, Sydney 

and Vancouver, in order to set out an answer to the next question: as density is key to sustainable 

urbanism, what are the drivers and different planning approaches in relation to establishing an optimal 

density? And what is the ideal density model for today’s sustainable cities? 
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 We have already stated the problem of lack of building land in Hong Kong; even 

if all the non-developable land were classified as developable, Hong Kong would still 

suffer from lack of land eventually, in a few years to come. Therefore, we must be very 

careful when comparing Hong Kong to, for example, the Spanish cities, as Hong Kong is 

compact because it has no other way to be, while Spanish cities are becoming more 

compact because this is what the lawmakers want (Amenós’s “legal myth of compact 

cities” of which we have spoken several times). 

 According to Lehmann’s classification of cities depending on their density, 

European cities (like Barcelona) could be defined as compact and polycentric, while 

Asian cities (like Hong Kong) could be defined as high-rise with distribution of 

individual towers. As we can see, Asian cities are more densely populated than 

European cities (around 10.000 people per sqkm vs 3.000-6.000 people per sqkm), but, 

at the same time, European cities are often much more densely populated than North 

American cities (only 1.000-2.500 people per sqkm), which is a clear consequence of 

the importance that urban sprawl has had in the American mentality (for a more 

thorough discussion on this topic, vid Point 7.4.4 of our thesis). 

 In order to compare population density in Hong Kong with that same topic in 

Spain, what we need to do now is to analyse first population density in Hong Kong, 

then population density in Spain, and, at the end, we must try to analyse the causes 

and consequences of such density in both places. 

  

 As we have already stated, Hong Kong is an extremely populated region (vid 

Point 2.2.1 of our thesis to see the analysis of the demographic evolution of Hong Kong 

until 1997). This is so not because Hong Kong’s town planners want it this way, but 

because there is no other way, as we explained above. According to the Census and 

Statistics Department of the Government of Hong Kong,454 Hong Kong’s population at 

Mid-2016 was of 7.346.700 people (approximately the same as Catalonia), but in an 

area of 1.104 km2. However, the "problem" here is the fact that, out of these 1.104 

km2 total land area, almost a 40% (a 38-odd %) of the total land has been designated as 

country parks and special areas which provide statutory protection for the habitats, 

meaning that it is impossible to build in these lands. So we only have a 60% of the total 

land available. Apart from that, Hong Kong presents a population growth rate of a 0’6% 

in 2016 and a 0’8% in 2015 (still according to the Census and Statistics Department). 

The next figure shows us the slow but steady growth rate of population in Hong Kong: 

                                                           
454 Census and Statistics Department, Government of Hong Kong (2016): 

< http://www.censtatd.gov.hk/hkstat/sub/so20.jsp> 
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 年中及年底人口 
      

 

 Mid-year and year-end 
population       

                      
                    

 
年 

   男性 女性 總計 
 Year 

   
Male 

 
Female   Total 

 
                      
                    

 
2011 年底 End 3 314 700 3 797 700 7 112 400 

 

2012 年中 Mid 3 327 300 3 827 300 7 154 600 
 

年底 End 3 332 700 3 845 200 7 177 900 
 

2013 年中 Mid 3 330 700 3 856 800 7 187 500 
 

年底 End 3 341 500 3 880 300 7 221 800 
 

2014 年中 Mid 3 345 100 3 896 600 7 241 700 
 

年底 End 3 353 200 3 913 300 7 266 500 
 

2015 年中 Mid 3 367 000 3 938 700 7 305 700 
 

年底 End 3 370 200 3 954 600 7 324 800 
 

2016 年中# Mid# 3 375 000 3 971 700 7 346 700 
 

                      
                    

 
 

 

 

          

FIGURE NUMBER 122: Evolution of Hong Kong’s population from 2011 to 2016. Source: Census and 

Statistics Department of Hong Kong (2016). 

 Consequently, if we take into consideration both the total population and the 

total land area (in square kilometres), we can conclude that Hong Kong is one of the 

most densely populated places in the world. According still to the same data, the land 

population density as at mid-2014 stood at 6.690 persons per square kilometre, and 

Kwun Tong, with 57.250 persons per square kilometre, was the most densely 

populated district among the District Council Districts. It is also necessary to remark 

that only a 17,5% of the total population lives in Hong Kong Island. A 30,3% lives in 

Kowloon, while a 52,2% lives in the New Territories. 

註釋： 數字進位至最接近的百位數。  Note : Figures are rounded to the nearest hundred. 

       
資料來源： 政府統計處人口統計組  Source : Demographic Statistics Section, 

Census and Statistics Department 
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 Actually, according to the data from USCB (United States Census Bureau)455, 

Hong Kong is the fourth most populated area in the world, after Macau (21.236 

persons/km2), Monaco (19.010 persons/km2) and Singapore (7.797 persons/km2). 

 It is very important to remark that we are talking about the density of 

population of regions or territories, not cities. Some European and Spanish cities have 

densities higher than the total of Hong Kong, but Hong Kong must be understood as a 

region, not only as a city, this is why, as a region, it I indeed the fourth most populated 

area in the world. In other words, L’Hospitalet de Llobregat’s density in Spain (20.281 

persons/km2 according to the INE) is bigger than Hong Kong’s, but this comparison 

makes no sense as we would be comparing only one city with an entire region (for 

example, as we will see, Spain’ density is of almost 93 persons/km2, extremely smaller 

than Hong Kong’s almost 7.000 persons/km2). 

 As we explained in Point 2.2 of our thesis, without the boom of population in 

the 1960’s, there would have been no need to build such skyscrapers to host so many 

families and there would have been no need to establish such an advanced and 

extended system of public housing): the public housing policy dates to 1954, after a 

fire in Shek Kip Mei destroyed thousands of shanty homes end of 1953 and prompted 

the government to begin constructing homes for the poor. According to the data 

provided by the Hong Kong Housing Authority456, this authority provides homes for 

over 2 million people, or about 30% of the population in Hong Kong. In their public 

rental housing (PRH) portfolio, there are 171 PRH estates and over 740 000 flats. Their 

mandate is to create a pleasant and harmonious living environment for all their 

tenants. 

Hong Kong’s population tripled during 1950-2001, increasing from 2.2 million 
to 6.7 million over the period, approximately the same population as Catalonia, but in 
a much more reduced area, as we explained above. 

 Thus, the population of Hong Kong has increased from 7.000 to more than 
7.000.000 in just a few more than 150 years. Like a phoenix, Hong Kong was reborn 
from itself, from the misery after the Japanese occupation to the very important 
position that it has nowadays. This huge growth, especially remarkable after 1945, has 
allowed Hong Kong to become a major business and financial centre, but it has caused 
as well a considerable amount of problems related with housing. As Lai-Har Chiu 
states, “Hong Kong is known to be one of the most densely populated cities in the 

world. With an average population density of 6.380 persons/square kilometre (…), 

                                                           
455 United States Census Bureau (2016): 

< http://www.census.gov/popclock/> 

456 Hong Kong Housing Authority: 

<https://www.housingauthority.gov.hk/en/public-housing/index.html> 
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Hong Kong is nonetheless among the cities of which the residents have the longest life 

spans.(…) The management of the residential, retail and industrial space (…) are some 

very important factors” (Lai-Har Chiu, 2006:1). 

 The next figure remarks what we said before: Hong Kong’s population density 
of almost 7000 persons/km2 is that of the entire region, but Hong Kong’s most densely 
populated urban areas, like Kwan Tung or Mong Kok, may reach extremely high 
densities, much higher than the selected densely populated areas of many more cities, 
as we can see: 

 

FIGURE NUMBER 123: Urban Population Density in Hong Kong Urban Areas Compared to Other Cities 

Urban Areas. Source: New Geography (2012). 

 In this sense, we can refer to that photography attached in Point 7.4.4 of Mong 
Kong district in Kowloon. As we said in that point, Mong Kok is the most densely 
populated neighbourhood of the world with a population of 143.000 in an area of 
just 1km2, obtaining a population density of 130.000 persons/km2.  

 This fact remains clearly visible in its streets: walking through Mong Kong after 
5pm may become an odyssey. Thousands of people walk through this small but 
extremely crowded area, making it almost impossible to move fast. It is one of the 
major shopping areas in Hong Kong, which also used to be famous for being an area in 
which triads run nightclubs, bars and massage parlors. It also attracted a relevant 
international media coverage because of the demonstrations during the 2014 Hong 
Kong protests that took place in Mong Kok, as well as the 2016 Mong Kok civil unrest, 
described by some media as the worst riot in Hong Kong since the 1960s. 

  

 Now, we must study population density in Spain in order to be able to make 

the comparison. According the data provided by the Spanish Statistical Office (Instituto 
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Nacional de Estadística, INE)457, Spain, at the end of June 2016, had a population of 

46.468.102 inhabitants (a population almost 7 times bigger than the one of Hong 

Kong) in an area of 504.645 km2 (an area almost 500 times bigger than the one of 

Hong Kong). 

 Therefore, Spain’s population density is of 92,2 persons/km2 (much lower 

than Hong Kong’s density of 6.690 persons/km2), still according to the INE. This fact, 

of course, has and will have a clear consequence on both Spain’s and Hong Kong’s 

urbanism. 

 Nevertheless, Spain’s population density, as it happens in most countries, 

differs substantially depending on the zone or region we are analysing. For example, 

according to the data provided by the INE, we can find communities quite densely 

populated, like the Community of Madrid (Comunidad de Madrid), with 802 

persons/km2, the Basque Country (País Vasco, with 299 persons/km2) and Catalonia 

(Cataluña, 231 persons/km2), while, at the same time, we can find communities with a 

very low density, like Castilla y León, Castilla-La Mancha and Extremadura, the three of 

them with the same density, 26 persons/km2, which is a very low density indeed.  

 The next figure shows us what we have just explained, even though the map is 

focused on comparing the density of the different provinces instead of the different 

Autonomous Communities458.  

                                                           
457 Spanish Statistical Office (Instituto Nacional de Estadística, INE): 

< http://www.ine.es/inebmenu/mnu_cifraspob.htm> 

458 The Spanish State is organised territorially in municipalities, provinces and autonomous communities. 

All of them possess administrative autonomy for the performance of their functions and duties, and are 

legal entities (arts.137, 140 and 141 of the Spanish Constitution). 

The local administration consists of the municipal and provincial authorities. The provinces at the same 

time constitute groups of municipalities and territorial divisions of the state for the development of its 

activities (art.141 Spanish Constitution). There are 50 provinces in Spain. 

The autonomous communities are not established by the Constitution itself but by procedures foreseen 

in the Constitution and on the initiative of the regions that aspire to self-government (art.143, 

144,146,151 and transitory provisions 1-7 of the Spanish Constitution). The autonomous communities 

have political autonomy, as well as legislative powers. There are 17 autonomous communities in Spain 

plus 2 autonomous cities. Each autonomous community is governed by a Statute of Autonomy, an 

organic law that deals with governmental institutions and the powers assumed by each autonomous 

community (art.147 Spanish Constitution). 
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FIGURE NUMBER 124: Population Density of the Spanish Provinces. Source: Carmen Hernández Porcel, 

through the data provided by the INE (2010). 

 

 As we can see, provinces like Barcelona, Madrid, Valencia and Málaga are 

densely populated, while others like Soria or Cáceres are in the opposite situation. 

That being said, the density of Spanish municipalities is also very irregular. 

Municipalities like l’Hospitalet de Llobregat, Barcelona or Badalona are very densely 

populated (18.146’9 persons/km2, 16.582’5 persons/km2 and 10.219 persons/km2 

respectively), while other municipalities like the small town of Jaramillo Quemado, in 

Burgos, only have a density of 0,29 persons/km2 (still according to the data provided by 

the INE). Thus, we can clearly see how Spain’s population density is irregular and 

depends on the zone we are studying.  

 Actually, if we analyse the whole of Spain, its population density is relatively 

low when compared to most Western European countries, but, as we said, the figures 

for the entire country are misleading, as there are some areas very densely populated 

indeed. 

 Now that we have studied the data for both Hong Kong and Spain, we will 

proceed to compare both densities (Spain’s and Hong Kong’s) in the next figure and, 

after this, we will analyse how all these data affect Urbanism and the shape of the 

cities in Spain and in Hong Kong. 
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Spain Hong Kong 

Total Population 46.468.102 7.346.700 

Total Area (in km2). 504.645 1.104 

Population Density (in persons/km2) 92,2 6.690 

 

FIGURE NUMBER 125: Comparison between Spain and Hong Kong (Total Population, Total Area and 

Population Density).. Source: written down by the author of this thesis, Oriol Caudevilla. 

 

 

FIGURE NUMBER 126: Population in Spain vs Population in Hong Kong. Source: written down by the 

author of this thesis, Oriol Caudevilla.  

 

FIGURE NUMBER 127: Total Area in Spain vs Total Area in Hong Kong. Source: written down by the 

author of this thesis, Oriol Caudevilla. 
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FIGURE NUMBER 128: Population Density in Spain vs Population Density in Hong Kong. Source: written 

down by the author of this thesis, Oriol Caudevilla. 

 

 

 
Spain Hong Kong 

Causes of the 
Density 

*Density relatively low for a Western European 
country, as we can find large areas in the 
countryside scarcely populated. 

*Lack of building land. 

*However, we find high density in large urban 
areas like the ones in Barcelona, Madrid, Valencia 
and Bilbao. 

*Negative migratory outflow. 

Consequences 
of the Density 

*Urban country, as almost a 50% of the Spanish 
population live in its big cities. *Extremely high real estate prices. 

*Big cities show a big interdependence and 
connection, even if public authorities have tried to 
bring public services like high-speed trains and 
airports to small cities (was it necessary though?). 

*Lack of personal space (vid. Beisi's article 
quoted in Point 8.1). 

*Almost no distinction between rural and 
urban land, except for the land classified as 
country parks. 

 

FIGURE NUMBER 129: Some Causes and Consequences of the Population Density in Spain and Hong 

Kong. Source: written down by the author of this thesis, Oriol Caudevilla. 
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 The analysis of both Hong Kong’s and Spain’s density allows us to see once 

again that Hong Kong is indeed a case of an extremely compact region, while Spain is 

not a densely populated country, even if some Spanish cities may be densely 

populated. Population density affects Urbanism (and, at the same time, Urbanism 

affects Population Density, as there exists a symbiosis between both concepts).  

 As we have been stating several times throughout this thesis, Hong Kong is a 

clear example of a region that has no other choice but being compact, while countries 

like Spain have the luxury of being able to choose what model of city they want. In the 

case of Spain, as stated by Amenós (2015), lawmakers and planners are trying to 

impose a model of compact cities, considering that compact cities are more efficient. It 

is true that many authors (actually, I would dare to say most authors) consider that 

denser and more compact cities are more efficient (Jenks and Dempsey, 2005). 459 

 Generally, all these authors consider that a compact city reduces most of the 
externalities and enhance the efficiencies, by reducing the costs of transportation and 
infrastructures. In this sense, as we explained previously, Jenks and Dempsey (2005:44) 
suggest that denser cities offer three major advantages, namely: 

• Denser urban living makes possible more effective public transport, more 
journeys on foot through proximity, and more benefits to buildings such as 
insulation and shared services from adjacency, meaning all of this savings in 
energy use. 

• More homes can be serviced from less extensive infrastructure, which lowers 
the costs of constructing and managing services. 

• And greater concentrations of people mean that a greater range of social, 
recreational, health and other services can be offered in close proximity. 

 However, on the other hand, some authors have identified the main problems 

that denser cities may present, as denser cities do not only offer advantages, but also 

disadvantages, namely (Ng, 2009: 291): 

• Higher real estate prices. 

                                                           
459 Amenós, unlike Bruegmann or the New Urbanism theorists, does not support neither the 

model of a compact city nor the model of sprawl, but he just focuses on analysing the pros and cons of 
every model, criticising not the model of compact cities per se, but the legal myth that has been created 
by lawmakers surrounding compact cities: “La sobrecarga reguladora no va a acabar con la dispersion. A 

veces, incluso, la estimula directa o indirectamente y, por el camino, multiplica artificialmente los 

precios” (Amenós, 2015:155). 459 The translation into English of this quote is: “A legislative overload will 

not end up with urban sprawl. Sometimes, this overload even stimulates it, directly or indirectly and, at 

the same time, artificially multiplies prices”. 
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• Higher crime rates. 

• Higher spread of contagious diseases. 

• Congestion. 

• More environmental problems, such as air pollution. 

 It does not mean that all dense and compact cities must present these 

problems, but that these problems may be observed in denser cities. Generally 

speaking, all over the world, denser cities present some of all of these problems. 

Nevertheless, if we focus specifically on the case of Hong Kong, we actually observe 

that, of these problems, only higher real estate prices and air pollution are actually 

present. Real estate prices, as studied in Point 8.1, are indeed extremely high in Hong 

Kong, and air pollution is a serious concern as well, as analyzed in Point 8.2. However, 

in regards to the other problems, crime rates in Hong Kong are extremely low (much 

lower than in most European countries), congestion is not a big issue, and contagious 

diseases are not a problem either (one could name the case of SARS in 2002, but the 

truth is that, considering the fact that, because of Hong Kong’s geographical location, 

serious diseases could be spread, this kind of situations do not happen because of 

Hong Kong’s high hygiene standards). 

  Which means that the advantages and disadvantages of dense cities are all 

relative, there is no general rule stating that denser cities must necessarily have all the 

advantages or all the disadvantages that we quoted. For example, is Mumbai’s model 

(that of a 18 million inhabitants city with major transport and infrastructure issues, and 

with slums like Dharavi460) better than that of, let’s say, Dallas-Fort Worth461?  

 If we follow the strict considerations of many scholars, the answer should be 

yes. But, of course, if we stop to think about it, the answer is not that simple. We 

consider that denser cities may be positive or negative depending on every particular 

circumstance. There is no general rule stating that a dense city will have all the 

advantages quoted by Jenks and Dempsey (2005), having at the same time all the 

disadvantages quoted by Ng (2009). We may find sprawl cities which may be actually 

                                                           
460 Dharavi is a slum in Mumbai (State of Maharashtra, India), one of the largest slums of the world, in 

which approximately 1 million people live in an area of just 2.1 km2. Obviously (and unfortunately), 

Dharavi does not only have many poverty issues, but also severe sanitation issues and has suffered 

several epidemics in the past. 

461 Sprawl, a phenomenon already analysed in this thesis, is present in many American big cities. Dallas 

(and Los Angeles, Orlando, Nashville…) is one of the clearest examples of urban sprawl: more than half 

of the nearly 6.5 million people live outside the limits of Dallas and Fort Worth, using the car every day 

to go to work, mainly because of the fact that lax zoning laws make it easy for developers to build up 

unincorporated areas on the edge of the sprawl. 
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very efficient, while we can find denser cities that may actually be extremely 

inefficient.  

 That being said, it cannot be denied the fact that, nowadays, at the 21st 

century, the world is heading towards a “world of cities”, in which, day after day, cities 

will gain importance to the detriment of the traditional States. Cities are no longer 

driving globalization; actually, as Acuto and Khanna state, “Today, numerous cities 

have substantially more economic weight, international connectivity, and diplomatic 

influence on the world stage than dozens of nations. (…)As cities assert their 

experiences and leadership on the world stage, new mechanisms and networks could 

emerge. They are already in place: inter-city task forces, city-to-city development 

coordination, climate action and disaster relief, multi-city education and IT hubs.” 

(Acuto and Khanna, 2013:1). 

 Lehmann (2016) reviewed the concept of sustainable urbanism through the 

analysis of optimal densities, concluding that density is key to sustainable urbanism; 

however, there is a limit to density, as “there are numerous socio-economic issues 

relted to high-density cities, high-density living and public space. The fact is that 

designing for high-density living is not a straightforward planning process” (Lehmann, 

2016: Conclusions). In this sense, the author establishes a series of point that he 

considers that should be followed, and that we summarise in our own words: 

• A variety of density and housing types should be encouraged, to allow the city 

to consist of distinctive neighbourhoods with their own urban character. 

• Community concerns must be balanced with the need for a more compact city. 

• The author considers as well that it is well established that different 

demographic groups enjoy living in different types of density at varying stages 

of their lives. 

• Walking, cycling and public transport are a priority, and higher densities 
support these. 

• Higher density buildings are best located close to commercial centres and 
railway stations. 

 To sum up, the idea is the same that we established before: Hong Kong is a very 

clear case of a compact region, a region that has no other choice but being compact as 

it cannot choose to be something else. Its compactness implies problems but, in the 

overall, we consider that it is a system that combines very well the advantages and 

disadvantages of being compact. We cannot deny the fact that Hong Kong has 

extremely high real estate prices and people suffer a considerably important lack of 

space, but, at the same time, it is a society in which crime rates are extremely low, 
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there are no epidemic problems and no social problems generally speaking. Being this 

the case, it is, in our opinion, a good model of a compact city. 

 However, is it so good that our lawmakers must follow it? We consider that, 

even if Hong Kong solves its problems decently well, in Spain we have the luxury of 

being able to choose which model we want to follow. And, being able to choose, it 

seems quite illogical that our lawmakers try to impose this model of a compact city in 

such a through way. We are not defending the model of sprawl cities in Spain, but we, 

following Amenós (2015), consider that our public powers should give more margin to 

private initiative and to our citizens to decide what model we actually need and want.  

9.4.- Public Housing in Hong Kong vs Public Housing in Spain. 

 It does not exist a single definition of the concept “public housing”, as this 

concept may differ depending on the country or jurisdiction studied. However, in order 

to be able to study this topic in this point, we will follow the definition proposed by Lai 

Har Chiu, which is the definition used in Hong Kong and Singapore: “this chapter 

adopts a wider definition of public housing as applied in Hong Kong and Singapore, 

that is, cheaper rental or owner-occupier housing provided by the government or 

developers involving public funding and public resources (e.g.land) not priced at market 

rates in the production process. Housing acquired with the support of consumer subsidy 

alone is excluded” (Lai Har Chiu, 2013:3). Being this the case, we will follow the same 

definition when we talk about public housing in Spain. 

 The topic of public housing is indeed an area in which not only law and 

economics matter, but also ideology. As Dagen Bloom remarks: 

 “The tight connection between leftist modernist planning and public 

 housing that began in the 1920s has made it nearly impossible to look at 

 public housing as a form of urban shelter or as a kind of regular 

 government service; rather, it has taken on a deeper meaning as an 

 expression of an ideological movement of planning and design.” (Dagen 

 Bloom, Umbach and Vale, 2015: 6-7). 

 In this point, we will analyse this topic from an objective perspective, trying to 

quote all the relevant legislation related to this topic in both Hong Kong and Spain, as 

well as the current situation. However, we will try to avoid ideological debates 

regarding public housing (even though some idea must be introduced), as our idea 

right now is not to study the ideological foundations of this subject from a comparative 

point of view, but only to study its current situation. 

 In regards to public housing in Hong Kong, we will refer mainly to what was 

explained in Point 7.8 of this thesis. According to Lai Har Chiu, “despite its reputation 

as a bastion of the free market economy, Hong Kong pioneered the development of 
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Asian-style, large scale and multipurpose public housing development projects” (Lai Har 

Chiu, 2010:301). Today, Hong Kong’s public housing system operates as one of the 

largest and most effective public rental housing programs in the world. 

 Once again in this thesis, we are in front of a situation that could seem to be, at 

first sight, a big contradiction: being Hong Kong such a capitalistic and financial center, 

once might have been inclined to consider that public housing would remain 

something almost inexistent. However, as we are about to see, this is completely false, 

as public housing in Hong Kong has indeed a very considerable importance. 

 Before the Shep Kip Mei disaster in 1953 (explained in Point 7.8), the Hong 

Kong government had shown very little interest in public housing. However, as the first 

resettlement schemes were being planned, it took on a broader role as a housing 

provider by establishing the semi-independent Hong Kong Housing Authority, whose 

goal is precisely to provide low-income housing. In the programmes that followed, the 

early building and estates forms, and their locations, are of interest for us, as they 

brought a substantial new form to Hong Kong’s urban landscape. 

 Before that moment, the British colonial authorities adopted a non-

interventionist policy in Hong Kong’s housing market, policy that was replaced for a 

welfarist regime, investing largely in public housing and education to improve political 

stability and to provide cheap labour to industrial development (Castells, Goh and 

Knok, 1990). It was through slum clearance with relocating settlers in public housing 

that the government could obtain urban land to realize its economic agenda. 

 Governor Murray MacLehose’s announcement of a Ten Year Housing 

Programme (1973-1982) proposed the construction of 400.000 units to house those 

who could not find accommodation from the private rental housing supply. In the mid-

1970s, the Home Ownership Scheme (HOS) provided subsidized build-for-sale units at 

discount of 20 and 50% on the estimated market price of comparable private-sector 

housing units to those sitting tenants in public rental housing.  

 However, Huang remarks that: 

 “What’s worth noting is the nature of subsided housing, in combination with a 

 resale mechanism at market-related prices that can repay the public 

 investment, has historically enabled the release of the residual value embodied 

 in land circumstances extremely advantageous to the government. Considered 

 the leasehold system in Hong Kong, the scheme has successfully created a 

 commodity from an otherwise partially commodified product” (Huang, 2015: 

 41). 
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 Being this the situation, Huang suggests that the actual concern of Hong Kong’s 

government in the 1960s was mostly how to fully mobilize un-utilized land value to 

create public revenue, rather than improving housing supply. 

 This is, once again, another proof of the contradictions and dualities existing in 

Hong Kong’s system: as explained in point 8.1, an important part of Hong Kong’s 

government revenues actually comes from land revenues. This is why we stated 

several times that, even if, as a Government which serves the interests of Hong Kong 

inhabitants, the Government of HK is interested in low real estate prices, the truth is 

that an important part of the revenues of the Government depend precisely on these 

prices being as high as possible. Being it ethical or not, the fact is that the Government 

is interested in land prices being high, even if it means a problem for many citizens. 

 In this sense, as Cullen states, “Hong Kong’s Land related Revenue system also 

means that the effective monopoly supplier of land, the Government, has a powerful 

vested interest in maintaining high land prices. Two of the most clear adverse (…) of 

this are: high (often very high) entry prices to achieve any sort of home ownership; and 

an inflation impact on the provision of most goods and services due to the high costs of 

renting or buying business premises” (Cullen, 2014:7). 

 Nevertheless, in our opinion, even if the Government wants to maximise its 

getting as high a public revenue as possible, we disagree with Huang and we consider 

that, studying the history of public housing in Hong Kong from the 1950s onwards, the 

main goal of the Government is actually to improve housing supply.  

 Anyway, there has been no major housing crisis in Hong Kong because of the 

existence of its public housing system. As Lai Har Chiu states, “whatever the official 

policy objectives have been over the years, an important effect of Hong Kong’s housing 

policy has of course been the protection of basic housing standards for low income 

families(…) But so far, except in socialist countries462 where housing is, or was at one 

stage, considered as a basic welfare good, no Asian government has adopted a 

producer subsidy approach for rental provision on a scale comparable to that of Hong 

Kong” (Lai Har Chiu, 2010:302). 

 Hong Kong’s public housing system is articulated mainly through two different 

schemes (though there are some minor types that we will not analyse): the Public 

Rental Housing (PRH) scheme and the Home Ownership Scheme (HOS). Before 

analysing them, we must state that the main difference between both schemes is that, 

in PRH, houses are rented at discounted rates to low-income residents, while, in HOS, 

                                                           
462 Once again, we observe the “socialist-like” system of land related matters in Hong Kong within the 

world’s most capitalistic economic system. 
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housing estates are sold to low-income residents at subsidised prices (subsidized 

owner-occupied housing).  

 As seen in Point 7.8, according to the data provided by the Housing Authority of 

Hong Kong463, as at 31 March 2015, the Authority has a stock of 782.700 Subsidised 

Public Rental Housing (PRH)/interim housing flats, accommodating 2.120.000 persons, 

or  a little bit more than 29% of Hong Kong’s total population. The Authority plans to 

build another 76.000 units by 2020.464 The wait to get one of these affordable 

apartments is 3,1 years (1,7 for elderly applicants).465 

 To this figure, we must add the 16’5% of Hong Kong’s population living in 

subsidized sale flats466 (normally under the Home Ownership Scheme).  

 Thus, if we put all the figures together, we observe how a 45.7% of Hong Kong’s 

total population lives in Public Housing, of which a 29,1% lives in rental houses under 

the Subsidized Public Rental Housing (PRH system) and a 16,5% in Subsidized Sale 

Flats, mostly under the Home Ownership Scheme. 

 The Hong Kong Housing Authority, created in 1972, remains the primary body 

responsible for running this system and for building new public housing. Its primary 

role is to provide subsidized public rental housing (PRH) to low income families who 

cannot afford private rental accommodation. Besides, the Authority also operates 

interim housing and a transit center to provide temporary accommodation to families 

facing short-term difficulties in finding suitable accommodation. To address precisely 

this aspiration of lower to middle-income families for home ownership, the Authority 

has provided Home Ownership Scheme (HOS) flats. 

 As we saw in Point 7.8.2, in Hong Kong, the Housing Policy formulated, co-

ordinated and monitored by the Secretary for Transport and Housing. Besides, the 

                                                           
463 Housing Authority of Hong Kong, Data on Public Housing (2015) 

<http://www.housingauthority.gov.hk/mini-

site/corporateplan1516/en/common/pdf/corporateplan1516-02.pdf> 

464 The Housing Authority’s Public Housing Construction Programme (2015/16-2019/20): 

< http://www.housingauthority.gov.hk/en/about-us/publications-and-statistics/forecast-public-housing-

production/index.html> 

465 Housing Authority, Number of Applications and Average Waiting Tome for Public Rental Housing 

(2016): 

<http://www.housingauthority.gov.hk/en/about-us/publications-and-statistics/prh-applications-

average-waiting-time/index.html> 

466 Housing Authority of Hong Kong, Housing in Figures (2015) 

<https://www.housingauthority.gov.hk/en/common/pdf/about-us/publications-and-statistics/HIF.pdf> 
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Housing Department supports the Transport and Housing Bureau in dealing with 

housing-related policies and matters. 

 The Government promulgated the Long Term Housing Strategy (LTHS)467 on 16 

December 2014, which set out three strategic directions, namely in order to avert the 

current supply-demand imbalance: 

“a. to build more public rental housing units and to ensure the rational use of existing resources; 

b. to provide more subsidised sale flats, expand the forms of subsidised home ownership and 

facilitate the market circulation of existing stock; and 

c. to stabilise the residential property market through steady land supply and timely demand-

side management measures, and to promote good sales and tenancy practices for private 

residential properties.” 

 According to the Foreword of the LTHS, housing is one of the most challenging 

social issues that Hong Kong is facing today. This is because the housing system in 

Hong Kong is characterised by a serious supply-demand imbalance, housing prices and 

rents at a level beyond the affordability of the general public, the proliferation of 

subdivided units, and long queues for public rental housing (PRH). 

 Being this the scenario, the Strategy adopted a total housing supply target of 

480.000 units for the ten-year period from 2015-2016 to 2024-2025, with a 60:40 

public-private split in new housing production.468 However, the Strategy recognises 

that setting a target is the easiest part; the hardest part is to achieve that target.  

Delivering this target requires an adequate and timely supply of land, especially 

through new development areas and the review and rezoning of some existing sites. 

 Governance has important implications for the formulation and performance of 

the policies that we have just explained. The next figure shows us the current 

governance structure of the public housing sector in Hong Kong:  

 

                                                           
467 Vid.supra note 40. 

468 The details of these projection results, extracted from the text of the Strategy, are set out in the Long 

Term Housing Strategy- Implementation Milestones as at December 2014: 

< http://www.thb.gov.hk/eng/policy/housing/policy/lths/ImplementationMilestones201412.pdf> 
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FIGURE NUMBER 130: Governance structure of the public housing sector. Source: Rebecca Lai Har Chiu 

(2010). 

 

 The main concerns regarding the structure of governance include how 

stakeholders dominate the formulation and implementation of public housing policy, 

and whether the framework of governance enables better fulfilment of the needs of 

low-income families (Lai Har Chiu, 2010:313). 

 Anyway, in order to sum up public housing in Hong Kong, we must conclude by 

remarking once again the importance of public housing in Hong Kong, mainly under 

the two principal schemes, PRH and HOS that, in total, provide housing for almost a 

50% of Hong Kong’s total population. 
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 Regarding public housing in Spain, there are two basic features that differ from 

the system in Hong Kong, as we will explain thoroughly through the next few pages. 

First of all, public housing in Spain has a constitutional basis, while in Hong Kong it does 

not. Secondly, the importance, statistically speaking, of public housing in Spain is much 

more reduced than in Hong Kong, as we will see. 

 Article 47 of the Spanish Constitution (SC from now on) regulates the right to 

housing, stating that (the translation is ours; please check the footnote to see the 

original Spanish text)469: 

 “All Spaniards have the right to enjoy decent and adequate housing. The public 

 authorities shall promote the necessary conditions and establish appropriate 

 standards in order to make this right effective, regulating land use in 

 accordance with the general interest in order to prevent speculation. The 

 community shall have a share in the benefits accruing from the town-planning 

 policies of public bodies. “ 

 However, there is a problem related to this right to housing: it was not included 

in the Spanish Constitution as a fundamental right (arts.30-38), but as a guiding 

principle of the government action in social and economic matters (arts.39-52). This 

distinction is important from a legal point of view, as rights are enforceable, while 

these guiding principles are actually a guideline to the public authorities telling them 

how they should proceed.  

 In this sense, art.53 SC establishes that these principles will inform the 

legislation, judges and public powers, but will be directly enforceable only if there is a 

law that develops them.  

 Being this the case, these principles contained in Chapter III SC are no actual 

rights. In this sense, the Spanish Constitutional Court (Tribunal Constitucional) stated in 

its case STC 80/1982, of December 20th, that (the translation into English is ours)470 

                                                           
469 Spanish Constitution, Art.47, original Spanish text: 

“Todos los españoles tienen derecho a disfrutar de una vivienda digna y adecuada. Los poderes públicos 

promoverán las condiciones necesarias y establecerán las normas pertinentes para hacer efectivo este 

derecho, regulando la utilización del suelo de acuerdo con el interés general para impedir la 

especulación. 

La comunidad participará en las plusvalías que genere la acción urbanística de los entes públicos.” 

 

470 Original Spanish text of this extract of the STC 80/1982, de 20 de diciembre: 

"El valor normativo inmediato de los artículos 39 a 52 de la Constitución ha de ser modulado en los 

términos del artículo 53.3 de la Norma Fundamental [precepto que] impide considerarlos normas sin 

contenido, obligando a los poderes públicos a tenerlos presentes en la interpretación tanto de las 

restantes normas constitucionales como de las leyes" 
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“the immediate legal value of articles 39-52 of the Spanish Constitution must be 

balanced taking into consideration what is established in article 53.3 [which] does not 

allow us to considerate them rules without content, forcing the public powers to have 

them into consideration when interpreting the rest of constitutional rules as well as the 

laws”.  

 It does not imply, however, that these principles, among which we find the so-

called “right to housing”, have no legal relevance or are void of content.  Actually, the 

content of the right to housing is quite wide, so wide that we will only analyze some of 

its features, the features that will allow us to study public housing in Spain afterwards. 

 Apart from being a constitutional principle as well as a subjective right471, it is a 

right of access to housing as well, a subjective right to access housing (and it is so even 

if it was drafted as a principle only, because of the legal development that has taken 

place based on art.47 SC). This is indeed the most important content derived from 

art.47 SC, a, according to López Ramón (the translation into English is ours)472, “the 

lack of this content would mean that the subjective right to housing would be only the 

right recognized to those people already having a house to enjoy it” (López Ramón, 

2013:93). This subjective right means that the public authorities in Spain have a duty of 

providing housing to those that cannot obtain it in the housing market. Therefore, 

public housing in Spain has a constitutional basis. 

 As we explained before, every social right as well as every constitutional 

principle, in order to be actually enforced, must be turned into legislation, a legislation 

that should determine the exact content of the right. The lack or scarcity of legislative 

development cannot imply the denial of that subjective right. More specifically, the 

right of access to housing must be understood as directed to those people who do not 

have money enough.  

 Because of all that, we can affirm that there exists in the Spanish law a 

subjective right of access to housing as a feature derived from the subjective right of 

housing (art.47 SC) and developed on art.5.a) of the Consolidated Land Act (Texto 

Refundido de la Ley del Suelo), as well as in some Statutes of Autonomy.  

                                                           
471 The right to housing can be considered a subjective right as long as we take into consideration the 

legislative development that has taken place in this subject based on art.47 SC (even though art.47 SC, 

as we have just explained, is not directly a subjective right but a principle). 

472 Original Spanish text of López Ramón’s quote (2013:93): 

“Ello es así sin duda porque se trata del contenido más importante, en ausencia del cual el derecho 

subjetivo a la vivienda equivaldría simplemente al derecho de quienes dispusieran de vivienda a disfrutar 

de la misma”. 
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 Article 5.a) of the Consolidated Land Act establishes that all the Spanish citizens 

have the right to (the translation is ours)473: 

 “Enjoy a decent, adequate and accessible house, according to the principle of 

 design for every person, that constitutes its home, free of noise and other 

 contaminating immission of any kind that exceeds the maximum limits 

 admitted by the applicable legislation and in an adequate environment and 

 landscape”. 

 The complete realization of this right to access housing (not necessarily as an 

owner, though) involves that the right holder must be carefully determined, as this 

right is not vested to any citizen, bur to those citizens who lack a house and the means 

to get one. As “those citizens who lack a house and the means to get one” is a rather 

ambiguous statement, a detailed regulation is needed to establish what income is 

considered low enough, the familiar conditions, whether this right is applied to 

migrant people or not, etc. 

 In the Spanish case, the right to access housing is mainly implemented through 

the public housing system; public housing in Spain is known as viviendas de protección 

official (VPO) (Official Protection Housing, though we will use “VPO” from now on) or, 

more recently, as viviendas protegidas (Protected Housing). The main objective of VPO 

in Spain is to permit that those citizens with a lower income can acquire or rent decent 

houses at fair prices according to their economic possibilities. As all the different 

Autonomous Communities have passed laws on this subject, there is no uniform 

regime in all Spain, which makes the study of this topic much more complicated. What 

we will try to do is to provide the main features of the system in this point, as studying 

the legislation of this topic in the 17 Autonomous Communities would be redundant. 

 The current legislation in this area existing in Spain has been adopted during 

the period corresponding to the property bubble, as an attempt by the Autonomous 

Communities to compensate the extremely high prices of the not public houses (what 

is usually called “vivienda libre”, free housing).  In this sense, autonomic laws have 

tried to find a balance between the two objectives of public housing in Spain, namely 

providing housing in lower prices to low income citizens and giving incentives to 

                                                           
473 Original Spanish text of article 5.a) the Consolidated Land Act (Real Decreto Legislativo 7/2015, de 30 

de octubre, por el que se aprueba el texto refundido de la Ley de Suelo y Rehabilitación Urbana): 

“Todos los ciudadanos tienen derecho a: 

a) Disfrutar de una vivienda digna, adecuada y accesible, concebida con arreglo al principio de 

diseño para todas las personas, que constituya su domicilio libre de ruido u otras inmisiones 

contaminantes de cualquier tipo que superen los límites máximos admitidos por la legislación aplicable y 

en un medio ambiente y un paisaje adecuados.” 
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promoters in order to allow them cheaper houses, by providing them with affordable 

land. 

 Regarding the subjective requirements in order to get access to public housing, 

the autonomic legislation has developed some complex mechanisms whose goal is to 

make sure that only those who are really in need may have access to public housing, 

even though the requirements are different depending on the Autonomous 

Community. Actually, the demand for public housing is so big that public housing is 

normally granted by draw. 

 Apart from that, there is such a need of affordable land that some plans and 

some autonomic legislation has included some standards regarding the minimal 

percentages of public housing, what is known as “reservas de suelo” (land reserves). 

This concept refers to that percentage of new houses that will have to be public within 

a plan. In this sense, article 20.1.b) of the Consolidated Land Act establishes a land 

reserve from, at least, a 10% to the 30% of the new residential buildable area474.  

 At last, before ending the study of public housing in Spain, we must analyze the 

statistics in order to see how important (or not) it is in Spain. When it comes to 

analyzing the date, the main problem we are facing is that there are actually no data 

regarding how many Spanish citizens live under some of the kinds of public housing, or 

how many public houses in total exist in Spain. This lack of data is a clear proof of the 

inefficiency of the system of public housing in Spain.   

                                                           
474 Original Spanish text of article 20.1b) the Consolidated Land Act (Real Decreto Legislativo 7/2015, de 

30 de octubre, por el que se aprueba el texto refundido de la Ley de Suelo y Rehabilitación Urbana): 

1. Para hacer efectivos los principios y los derechos y deberes enunciados en el título preliminar y 

en el título I, respectivamente, las Administraciones Públicas, y en particular las competentes en 

materia de ordenación territorial y urbanística, deberán: 

 (…) 

 b) Destinar suelo adecuado y suficiente para usos productivos y para uso residencial, con 

reserva en todo caso de una parte proporcionada a vivienda sujeta a un régimen de protección 

pública que, al menos, permita establecer su precio máximo en venta, alquiler u otras formas de 

acceso a la vivienda, como el derecho de superficie o la concesión administrativa. Esta reserva 

será determinada por la legislación sobre ordenación territorial y urbanística o, de conformidad 

con ella, por los instrumentos de ordenación, garantizará una distribución de su localización 

respetuosa con el principio de cohesión social y comprenderá, como mínimo, los terrenos 

necesarios para realizar el 30 por ciento de la edificabilidad residencial prevista por la 

ordenación urbanística en el suelo rural que vaya a ser incluido en actuaciones de nueva 

urbanización y el 10 por ciento en el suelo urbanizado que deba someterse a actuaciones de 

reforma o renovación de la urbanización.” 
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 Actually, we have identified the reasons that allow us to state that the system 

of public housing in Spain is inefficient and obsolete, and requires an urgent update 

(otherwise, it will lose its sense): 

1. The lack of a uniform regime in Spain: the Central Government and the 17 

Autonomous Communities pass laws in this area, so the system becomes 

extremely complicated. One of the results of these complications is what we 

just explained, the lack of reliable data stating how many people live in public 

houses. 

2. Another extremely important inefficiency of the system is the fact that, in some 

Spanish provinces (in 10 of the 52 provinces), the price of “private” houses is 

indeed lower than the price of public houses, which is an absolute 

contradiction.475 

3. According to the same source (El Mundo), 330.000 citizens have applied for 

some kind of public house, though they are still waiting. At the same time, 

however, 13.500 public houses are empty.476 

  

 Being this the case, there are no data regarding the total amount of citizens 

living in public houses, as we said. The Spanish Ministry of Development (Ministerio de 

Fomento)477 provides some data related to public housing, but they only provide the 

total number of provisional and definitive public housing gradings per year from 1991 

to 2016, data that are insufficient for our study, even though they allow us to see the 

important reduction of public houses planned (these data are, once again, a proof of 

how inefficient our system is, as, how can a system work correctly if the central 

Government does not know for sure how many public houses exist in the whole of 

Spain and how can it be efficient if some people wait for one of these houses but at 

the same time many of them are empty?): 

                                                           
475 Source : 

 El Mundo (2015) 

<http://www.elmundo.es/economia/2015/06/02/556c986046163f5f298b458f.html> 

476 The topic of empty houses (viviendas vacías) in Spain is a topic that is being studied by many scholars 

right now, because of its practical importance. 

477 Spanish Ministry of Development (Ministerio de Fomento), data on public housing (Vivienda y 

Rehabilitación Protegidas), 2017: 

< http://www.fomento.gob.es/BE2/?nivel=2&orden=31000000> 
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FIGURE NUMBER 131: Provisional and Definitive Public Housing Gradings in State and Autonomic Plans. 

Source: Oriol Caudevilla, after the data extracted from the Spanish Ministry of Development (2017). 

 Only some authors (Rodríguez Alonso, 2009) have tried to analyse the total 

amount of Spanish citizens living in public rental houses (not including in these data 

those people who own a public house after buying it in a lower subsidized price, but 

only those who rent some kind of public house). Rodríguez Alonso states that, in Spain, 

only a 1% of the total houses is intended to be rented under a public housing rental 

scheme. This statistic is extremely alarming, as the total percentage is inferior than in 

many other European countries, which is a proof, once again, of how inefficient this 

system is. In this sense, the next figure shows us what we have just explained:  

 

 FIGURE NUMBER 132: Percentage of Public Houses by the Total Amount of Houses. Source:  

Rodríguez Alonso, after data obtained from the CECODHAS The European Liaison Committee For Social 

Housing- (2007). 
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 To sum up the comparison between the system of public housing in Hong Kong 

and that of Spain, we should conclude by saying that, as previously stated, the system 

in Spain has a constitutional basis, while in Hong Kong it as no constitutional basis, but 

it is formally a policy implemented by the government. Apart from that, the main 

difference is the importance and efficiency of the system in each jurisdiction: while in 

Hong Kong almost a 50% of the population live in some kind of public house, in Spain 

this figure remains unknown (though some studies suggest only a 1% of the total 

houses in Spain are public houses). This lack of data also shows us the fact that, while 

the system in Hong Kong is well planned and designed, the system of public housing in 

Spain is not only much less important, but also not well organized.  

 In the next figure, we make a graphic comparison of both systems: 

FIGURE NUMBER 133: Comparison between Spain and Hong Kong (Public Housing System). Source: 

written down by the author of this thesis, Oriol Caudevilla (2017). 

Hong Kong Spain 

Regulation 

No constitutional or legal basis. Public housing 
is a policy set out by the Government and 
implemented by the Housing Authority. 

Constitutional basis and legislative development: 
State legislative development and legislative 
development by the Autonomous Communities as 
well. 

Importance 

High importance: almost a 50% of Hong Kong's 
population lives in Public Houses (45,7%). 

Little importance. The Government has 
surprisingly no data, but studies suggest that only 
a 1% of Spanish houses are intended to be rented 
under a public housing rental scheme. 

Level of Efficiency 

Efficient system: an important part of the 
population is covered by the system and data 
are clear. 

Inefficient system: lack of data, no uniform 
regime because of the Autonomous Communities, 
prices of public houses sometimes higher than 
the ones of "private" houses and citizens waiting 
for public houses while many of them are empty. 

Schemes 
HOS (subsidized build-for-sale unites)/ PRH 
(rental at discounted rates) 

VPO (subsidized build-for-sale unites/ rental at 
discounted rates) 

Administrative 
Organization 

Centralized system, policies implemented by 
the Housing Authority. 

No uniform centralized regime as most 
Autonomous Communities have passed laws on 
this subject. 

Eligibility 
Requirements 

Quota and Points System, the basis is the low 
income. Main requirements: a) be at least 18 
years old; b) the applicant and family 
members must be residing in HK and have the 
right to land in HK; c) the applicant's 
household monthly income and total net asset 
must not exceed the prevailing limits; d) the 
applicant and his family must possess no 
domestic property in HK, and e)at the time of 
the allocation, at least half of the family 
members must have lived in HK for 7 years 
and still live in HK. 

Point system too, the basis is the income as well. 
Autonomous Communities may establish extra 
requirements, but these are the general 
requirements: a) not having been granted a public 
house previously; b) not owning a "private" house 
in property; c) being registered in a  public 
Registrar of Public House Applicants; d)c) the 
applicant's household monthly income and total 
net asset must not exceed the prevailing limits; e) 
not having obtained any kind of housing subsidy 
in the last 10 years. 
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9.5.-Conclusions. 

 As we stated in the introduction to this point, the reason why we compare 

some aspects of Spanish law with the same aspects of Hong Kong law is to answer that 

question that we have written down several times throughout this thesis (and question 

which is actually one of the four hypothesis of the whole thesis, as stated in the 

Introduction to the thesis):  is Hong Kong’s system of an extremely compact city as 

ideally as to be followed in Spain?  

 As previously explained, the choice between a model of a compact city and that 

of a disperse city (urban sprawl) has generated many and interesting debates, from 

many perspectives, being the legal one of the perspectives involved in this debate. 

Spanish lawmakers have chosen the first option: they have the tendency of forcing 

cities to be compact; Hong Kong is, per se, an extremely compact city (because the 

planners want it to be that way, but mainly because, geographically, Hong Kong has no 

other choice than being compact). Is the system in Hong Kong as ideal as to be 

followed in Spain? If not, what are the flaws of their system and the flaws of our 

Spanish system? Is the Spanish lawmaker right when he tries to impose a model of 

compact cities? We will try to answer these questions throughout this Point 9.  

 The reader of this thesis may have a possible answer to that question after 

reading Point 9; however, we are not going to provide an answer (not an objective 

answer, but our subjective answer after doing the research and studying this topic) 

right now, but in the next point, Point 10. 

 Considering the fact that this question is as well a general hypothesis for our 

thesis, we consider that it is more logical to answer it in the General Conclusions to the 

thesis (Point 10). Being this the case, what we are going to do right now is to sum up 

the most important features that we have studied throughout this point. 

 We decided to focus our comparison on four topics, namely: 

 

1. A system of common law vs. a civil law system.  

2. The system of landholding in Hong Kong vs. the system of landholding in 
Spain. In other words, leasehold estates vs. freehold estates, paying 
attention to the analysis of property rights. 

3. Population density in Hong Kong vs population density in Spain, and how it 
affects Urbanism. 

4. Public/Social housing in Hong Kong vs Public/Social housing in Spain. 
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 We could have added other topic to our comparison, like the legal regulation 

and role of non-developable land478 in Spain and in Hong Kong, urban barriers in Hong 

Kong and urban barriers in Spain (mainly from an economic perspective), or the study 

of how rentals shape the cities in Hong Kong and Spain. Unfortunately, the study of 

these three topics would have meant an extreme dispersion in our comparison, so, 

due to the lack of space, we have decided to postpone the study of these three 

interesting topics to a post-doctoral paper. 

 Regarding the first topic compared in this point, as we explained, Hong Kong is 

a common law system, while Spain is a civil law system. The differences between both 

systems are far from being merely theoretical, but have an important practical effect. 

Legislation is the basis of civil law systems, while judicial decisions are the basis of 

common law systems. At the same time, in common law jurisdictions, the concept 

“hierarchy of laws” has very little importance, while this concept is basic in civil law 

jurisdictions. Besides, we also concluded that it takes much longer for matters to be 

judged in Spain than in Hong Kong (this fact is not because of the legal system existing 

in both jurisdictions, but because of other elements). 

 In regards to the second topic compared in this point, we observed that the 

system of landholding in Spain is that of a freehold system, while the one in Hong Kong 

is that of a leasehold system. This difference has many practical effects that affect not 

only Land Law, but also Urbanism. 

 Theoretically, the system of landholding in Hong Kong is much more “socialist-

like” as, at the end of the day, all the land is vested in the Government. Nevertheless, 

this affirmation needs to be detailed: if we compare both systems (as we did), we can 

see that the starting point of both systems is quite different from a legal point of view, 

but, at the end, both of them serve the same “socialist-like” objective of trying to 

attenuate private land rights, in Spain through the introduction of the concept of the 

“social function” of property at the Spanish Constitution (article 33.2 SC), in Hong 

Kong in a more direct way through the fact that, being all land vested in the State, 

they can decide in a more direct way how to comply with the social functions of the 

land.  

 As to the third topic compared in this point, we clearly observed that the 

population density in Hong Kong is much higher than in Spain (6.690 people per km2 

versus 92 people per km2), which allows us to affirm that Hong Kong is indeed an 

extremely compact region, while Spain presents some areas with high densities, but, in 

the overall, is not a very densely populated country. This fact has a clear impact on 

Urbanism, as densely populated places may present some problems (higher crime 

                                                           
478 Pareja Lozano studied this topic (non-developable land in Spain) thoroughly in his book El régimen del 

suelo no urbanizable (1990), book previously quoted in this thesis. 
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rates, higher real estate prices…) but they present as well many advantages (reduction 

of the externalities, more efficiency with less public infrastructure…). These 

considerations must be included within the academic debate that we explained 

between those who defend compact cities and those who defend the model of urban 

sprawl (we will get back to this debate at the Conclusions in Point 10). 

 Hong Kong is a clear case of an extremely compact region that has managed to 

be compact and at the same time avoid most of the problems of very compact places. 

In our opinion, the main (and probably only) problem that Hong Kong has, derived 

from the fact of being compact, is how high real estate prices are, but they have 

managed not to have any safety, health or even environmental issue (Hong Kong has 

some environmental issues, as see in Point 8.2, but not very important ones given the 

circumstances). 

 Being this the case, and especially considering the fact that Spanish lawmakers 

are trying to make cities as compact as possible, we should study the model existing in 

Hong Kong thoroughly in order to see how they have managed to create and maintain 

a model in which the extremely compactness does not bring most of the possible 

issues that could arise. In this sense, we consider that, if our lawmakers and politicians 

want our cities to be compact (though we should debate whether our cities should be 

compact or not), the model of Hong Kong should be kept in mind and followed, as it is 

very efficient except for the high real estate prices. 

 Finally, the last topic we compared is that of public housing in Spain and in 

Hong Kong. Unfortunately, it has not been simple to compare both jurisdictions as, in 

this area, the Spanish system is extremely inefficient. As explained a few pages ago, 

the Spanish government has no date of how many citizens live in public houses, a lack 

of data that we consider alarming. At the same time, it has been proved that 

thousands of public houses are empty, while many citizens are still waiting to be 

relocated in one of them. On the other hand, the system of public housing in Hong 

Kong, since it was created in the 1960s, has proved to be very efficient. Almost a 50% 

of their population live in public houses; otherwise, the situation would not be 

bearable, considering the extremely high real estate prices. 

 We encourage the Spanish Government to improve the situation of public 

housing in Spain and to give this topic the attention and importance that it deserves, 

as some studies stated that only a 1% of the total houses in Spain are rented under a 

public housing scheme, which is an extremely low figure considering the financial 

problems suffered by many families especially after the 2008 financial crisis. 

 In the next point, we are going to give the Conclusions for all the thesis, and we 

are also going to answer as well the question that motivated the comparative study 
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between Spain and Hong Kong: what can we learn from how Hong Kong manages a 

compact city and the outcomes? 
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10.-Conclusions.  

 “Learning without due reflection leads to perplexity.”  

(Confucius, 551-479 BC). 

 

 In this last Point of our thesis, the Conclusions, we are going to follow 

Confucius’ advise once again and we will try to do the reflections that are required 

after the study of our thesis, especially after the study of such a long thesis. Explaining 

all what we have studied throughout the last more than 500 pages would make no 

sense if we did not make any kind of further reflection on that, a deep thought. 

 It must be said, though, that we cannot include in this point all the possible 

reflections derived from the study of our thesis, as a thesis as long as this one (and 

which covers so many different areas) could bring us to make thousands of reflections. 

This is not our goal right now. 

 Right now, our objective is to conclude the thesis first of all by making a series 

of general conclusions (Point 10.1) of all the points of our thesis, and, after that, at 

Point 10.2, we will try to give an answer to four research hypotheses that we 

established in the Introduction to this thesis (Point 1.2). After reading this thesis, the 

readers must already have some kind of idea about how to answer the hypotheses. We 

will try to give an answer to them in a systematic and clear way, this is the reason why 

the Conclusions, unlike most of our thesis, will be quite short. 

 Our idea here is to provide the readers with the mechanisms and knowledge 

enough to let them decide for themselves. For example, regarding the fourth 

hypothesis (the one about the model of compact cities vs. urban sprawl), we cannot 

pretend to hold an absolute truth. We may consider the answer to be one, but the 

truth is that the reader may think differently, and this is good, because, at the end of 

the day, our goal in this thesis has not been to state absolute truths, but to encourage 

debates. 

 In this sense, Purves’ conclusions to his own book seem a good way to start our 

conclusions: 

 “The shortcomings in Hong Kong are a noticeable level of inequality and  

 a high  cost of living, particularly in relation to private housing, for which 

 it compensates in a large scheme of public housing available at low 

 rents(…) If other nations want to emulate the performance and 

 outcomes for people living  [in Hong Kong], they would benefit from 

 examination of the methods by which public revenue is raised, and ho 
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 public infrastructure is funded. It seems to me that the key is not so 

 much the conditions of land ownership, but the methods applied to 

 extract income from those wishing to use the land and enjoy the benefit 

 conferred by society on particular sites” (Purves,2015:92). 

 Purves highlights one of the many apparent contradictions that we have seen in 

Hong Kong’s system: even if the system of landholding in Hong Kong is important, at 

the end of the day there are some aspects that matter much more. 

 We are going to present now the general conclusions, before answering the 

hypotheses. 

 

10.1.-General Conclusions. 

1. Understanding Hong Kong’s 20th century history is necessary in order to 

understand the demographic evolution of Hong Kong and, consequently, to 

understand the Urbanism of Hong Kong. 

Without the boom of population in the 1960’s, there would have been no need 

to build such skyscrapers to host so many families and there would have been 

no need to establish such an advanced and extended system of public housing. 

Hong Kong’s population tripled during 1950-2001, increasing from 2.2 million to 

6.7 million over the period, being the current population of Hong Kong, in 2015, 

of 7.298.600 people,479 approximately the same population as Catalonia, but 

in a much more reduced area. 

The period with the biggest growth was that of 1951-1961, which precisely 

coincides with the Communist victory in China (1949) and the later years. These 

statistics reveal that over the past 50 years Hong Kong has undergone a 

demographic transition from a high-growth phase to a low-growth phase, and 

the growth rate is projected to remain low for the next few decades. 

Like a phoenix, Hong Kong was reborn from itself, from the misery after the 

Japanese occupation to the very important position that it has nowadays. This 

huge growth, especially remarkable after 1945, has allowed Hong Kong to 

become a major business and financial centre, but it has caused as well a 

considerable amount of problems related with housing. 

                                                           
479 Data provided by the Government of Hong Kong (2015): 

< http://www.gov.hk/en/about/abouthk/factsheets/docs/population.pdf>. 
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2. Hong Kong is a Special Administrative Region of the People’s Republic of 

China that, even though it belongs to China, maintained its capitalist system 

and its system of freedoms after the handover to China in 1997 as a result of 

the “One Country, Two Systems” principle. 

This principle for Hong Kong was enshrined in the 1984 Sino-British Joint 
Declaration. In order to ensure a smooth transition, the PRC had promised to 
implement it, which would allow a higher degree of autonomy for Hong Kong 
for –at least- fifty years after 1997.  

The principle “once country, two systems” was devised to solve the tricky issue 
of sovereignty of Hong Kong in 1997. In recovering Hong Kong, the Chinese 
Communist Party found a dilemma: on the one hand, they would like to resume 
sovereignty over Hong Kong unconditionally; on the other hand, it was eager to 
maintain Hong Kong’s status quo because it was also good for China, as Hong 
Kong is the main gateway to the rigid -and sometimes difficult to understand– 
legal and administrative Chinese system, being he one of Hong Kong a very 
clear legal and administrative system. Thus, the formula “one country, two 

systems” solved the problem (at least until 2047). 

This principle was finally expressed in the Sino-British Joint Declaration of 1984, 
principle which would be later applied to the recovery of Macau, the 
Portuguese colony which was returned to China in 1999 after more than four 
centuries of Portuguese rule (after the Sino-Portuguese Joint Declaration of 
1987, whose text is similar to that of the other Declaration). 

From a practical point of view, this principle means that the Special 
Administrative Regions (Hong Kong and Macau) could retain their own 
capitalist economic and political systems, while the rest of China would 
continue under the socialist system. This principle, of course, does not only 
have an economic importance, but only a legal one: it means that Hong Kong 
would, and in fact has, been able to preserve its common law legal system and 
the rest of legal traditions. The principle “one country, two systems”, though 
enounced in the Joint Declaration, has been implemented in Hong Kong via the 
Basic Law.  

3. The legal system in Hong Kong is a common law system, which means that 
case law is the main source of law, unlike Spain. 

The doctrine of judicial precedent (or stare decisis - 'keep to what has been 
decided previously') is a fundamental aspect of the common law, as judges 
decide cases in accordance with decisions handed by the courts in prior cases.  

A case is a precedent for a legal principle set out in the court's judgement, 
which would be followed or applied in later cases where the same or similar 
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issue arises. In most legal systems, like is the case of the Spanish law, courts do 
indeed look at previous decisions and would probably decide cases in a similar 
way, but courts are not bound by those previous decisions.  

However, in a common law system in the English tradition, a strict doctrine of 
precedent is applied such that the decisions of superior courts lay down 
authoritatively what the law is, ad so judges in later cases are bound by those 
previous decisions.  The decisions on points of law by the courts are themselves 
a source of law, so judges in later cases must follow those principles as laid 
down by the courts.  

On the other hand, in civil law systems like the Spanish one, courts do not lay 
down the law as such, so their decisions do not strictly bind later courts, 
applying the courts the law as set out in the codes, simply having to resort to 
previous decisions of the courts as a guidance on application of the law as set 
out in the codes. 

While the doctrine of precedent requires courts to decide in accordance with 
principles set out in previous cases, the doctrine only applies in relation to a 
specific hierarchy of courts that exists in a particular legal system. Different 
jurisdictions will have their own hierarchy of courts, and the decisions in a 
particular hierarchy or jurisdiction are not strictly binding on a court of a 
different hierarchy or jurisdiction480. For example, a Hong Kong court is not 
bound by the decision of a New Zealand court, even though both courts are 
applying common law, as New Zealand courts exist in a different jurisdiction 
and hierarchy from the courts in Hong Kong.  

4. Freehold estates are irrelevant in Hong Kong, as almost all land in Hong Kong 
is held as leasehold. 

An estate is an interest in land which entitles its owner to exercise rights over 
that land for a period of time. There are two types of estates: freehold and 
leasehold. The difference among them is how long they last: freehold estates 
are of uncertain duration, while leasehold estates are of certain duration. 

 The difference among them is how long they last: freehold estates are of 
uncertain duration, while leasehold estates are of certain duration. 

Freehold estates owe their name to the free tenures which were all held for an 
uncertain duration. There are two important terms which should be exposed 
before going on: grantor and grantee. A grantor is the person (or company or 
trustee) who grants, gives or sells the property or a property right. A grantee is 

                                                           
480 However, article 84 of the Basic Law provides that the Hong Kong courts may refer to case 

precedents from other countries under common law jurisdictions.  
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the person (or company, trustee, etc.) who receives the property or property 
right. 

Leasehold estates (also known as non-freehold estates) are defined by Reilly as 
"A less-than-freehold estate that a tenant possesses in real property. Under a 

lease, a tenant possesses a leasehold, and the landlord possesses the reversion 

estate. (...) Leasehold estates are generally classified as estates in personal 

property. Some estates, however, provide for certain leasehold estates to be 

considered as real property while also retaining their characteristics as personal 

property" (Reilly, 2000: 235). 

5. The system of landholding in Hong Kong is a leasehold system in which all the 
land is vested to the Government. 

Constitutionally, all land in Hong Kong is the property of the state and is 
managed, used, developed and leased out by the Government of the Hong 
Kong Special Administrative Region (Basic Law, article 7).  

At no point of time was land alienated by way of freehold tenure, except for 
the land on which St John's Cathedral stands. Instead, the norm was alienation 
by way of leasehold. Thus, we can affirm that, in Hong Kong, virtually all land is 
leasehold, except from the land in which St John's Cathedral stands. From the 
early years of the settlement of the colony in 1843 until 1997, the land was 
alienated by way of a Crown Lease, referred to as Government Lease after 
1997. Some of these leases were renewable: terms varied from 20 years up to 
999 years, though the most common lease was the 75-year lease. Since the end 
of the 1960s, land has been alienated under Conditions of Sale when the 
Government ceased issuing a formal Government Lease.  

The grantee of a Crown or Government lease is known as the owner of the land 
(though strictly speaking he is no owner) and typically pays a money premium 
to the government for the grant which the grantee will have purchased at a 
public auction or, more rarely, by negotiation (private treaty) with the 
department.  

This grant is of a long lease of the land, which, said in other words, means that 
the "owner" of the land has the possession and use of that land for a limited 
period. The period or "term" of the leasehold estate varies, as we stated in the 
previous paragraphs, broadly according to the age of the government grand 
and the location of the land. During the mid-nineteenth century in the older 
settled part of Hong Kong Island, Crown leases of 999 years were granted. 
Later, a term of 99 years (commonly found in London) became standard on 
both the island and in lower Kowloon. By the beginning of the 20th century, the 
policy became to give terms of 75 years, with an option for a further 75 
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years.481 In New Kowloon and the New territories (the areas acquired by 
Britain from Imperial China in 1898 for 99 years), terms of 75 years were also 
used but options to renew were necessarily restricted to the balance of 99 
years. After the future of Hong Kong was settled in 1984, the government 
began to grant leases that expired in 2047 and sometimes beyond that. And it 
is also important to remark that leases due to expire in 1997 were 
automatically renewed by legislation. 

6. Considering the amount of people that may live in a single Hong Kong 
building, a correct administration of these buildings is more than necessary to 
prevent problems to arise. In this sense, the deeds of mutual covenant (DMC) 
play a major role. 

A deed of mutual covenant "provides for the maintenance and management of 

the common parts of a multi-storey building. [It] ensures that the benefits and 

burdens of the rights and obligations are annexed to all parts of the land and 

buildings and run with the ownership so that subsequent owners will be equally 

bound" (Mau, 2013:476).  

In a place like Hong Kong, where multi-storey buildings  have been constructed 
on most alienated land which has been developed for residential, commercial 
and industrial purposes, the deeds of mutual covenant play a very important 
role.  

As there is no strata titles legislation in Hong Kong, the Government lease of 
the MSBs is held by the "owners" of the individual units as tenants in common, 
in equal undivided shares with all other "owners". Thus, we are facing a kind of 
ownership which does not differ from the traditional co-ownership derived 
from common law, even though, in addition, rights and liabilities of "co-
owners" are regulated by a DMC rather than simply by reference to common 
law principles of contract. While tenancy in common requires only one unity 
(unity of possession), joint tenancy requires the presence of the four unities 
(unity of possession, unity of time, unity of interest and unity of title). 

The norm for home ownership in Hong Kong, rather than the exception, is co-
ownership of the Government lease between strangers; in most jurisdictions, 
co-ownership of land by strangers is usually dealt with by way of strata title 
legislation (which involves the survey of land into layers or strata above, or 
below, the surface of the earth and the issue of individual titles for the 
resulting legal estates). The great benefit of this system of the strata titles 
scheme is that control of management of the scheme is within the hands of the 
owners without the imposition of a manager by the developer and without any 
need to incorporate. 

                                                           
481 In May 1898 the Colonial Secretary Joseph Chamberlain wrote from London directing the Hong Kong 

Government that the practice of giving Crown leases for 999 years should cease because such leases 

were practically freeholds and deprived the government of control over and revenue from the land. 
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There will have to be a DMC manager, who will be appointed under the DMC 
and will regulate the development, providing for payment of fees, and so on. 
When we talk about "professional manager", we are referring to the manager 
appointed by the management committee, which is formed when the owners 
incorporate (IO, derived from "Incorporated Owners") and they take over the 
regulation of the development. Unless specifically indicated, the term 
"manager" will include the DMC manager, the professional manager, and the 
management corporation. 

7. The construction industry in Hong Kong is one of the main pillar’s in Hong 
Kong’s economy. 

The overall gross value of construction work, once again according to the 
HKTDC, performed by main contractors in Hong Kong has been rising since 
2009. A strong YoY growth of 37.8% in the value of private sector sites and 
23.9% in the value of public sector sites drove up the construction activity by 
14.5% to HK$55.2 billion in the second quarter of 2015. 
 
Hong Kong's construction industry is characterised by a small number of large 
local contractors, a high level of subcontracting, presence of a large number of 
overseas contractors, with a substantial proportion of companies being both 
developers and contractors.  
 
Most of Hong Kong's construction companies are small in size and those with 
less than HK$10 million (US$1.3 million) in annual gross value of construction 
work account for as high as 96% of the construction industry. The majority of 
the small ones act as subcontractors to the large companies, which tend to be 
main contractors. There are quite a number of big construction companies 
capable of handling projects requiring sophisticated technology and strong 
financial background and are expanding their business across the region.  
 
One of the targets of the Hong Kong government is to promote economic 
growth through infrastructural development; we must not forget that, as we 
stated before, in Hong Kong an important amount of construction activities are 
carried out by government or quasi-government bodies (such as the MTR). In 
the same way as Housing and Urban Planning, being the land vested in the 
government, depend on the government’s will, most of the developments in 
the construction industry depend on the government as well. 

To achieve the objective of promoting economic growth through infrastructural 
development, the Hong Kong government has been increasing its infrastructure 
investment over the past few years. Some of the mega infrastructure projects 
announced in the Policy Address in 2007 have had their details published and 
tenders released, thereby driving up local construction activities. 

8. Town Planning in Hong Kong coexists with the control on land carried on by 
the Government through the Conditions (see research hypothesis 1). 
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Hong Kong government regulates land uses and the changes in such uses for a 
piece of land under private ownership through: 

• The Government Lease (now, the Conditions); and 

• Statutory town plan (draft or approved) produced under the 

Town Planning Ordinance (Chapter 131), that may be imposed 

on the same piece of land from time to time before or after the 

execution of the lease. 

In other words, and this idea is extremely important, most of the control that 

the Government of Hong Kong carries on the land is not done through Town 

Planning, but through the inclusion of certain Conditions482 within the 

Government Leases. This idea is very important because it differs from the 

conception that we have in Spain: in Hong Kong, the control is carried on 

mainly through the Conditions imposed by the Government, not through 

Planning. 

9. There exists a clear hierarchy of plans in Hong Kong which must be 

understood if we want to understand the planning and development process 

in Hong Kong. 

The Planning Department produces the following non-statutory or 

administrative town plans or planning documents: 

g) Territorial Development Strategy (TDS) and related study reports. Its aim 

is to develop a long-term land use and transportation strategy for Hong 

Kong to cater for its growing population and changing needs. The 

current TDS is the report “Hong Kong 2030”. 

h) Regional Development Strategy (RDS) and related study reports. These 

Regional (also called Sub-Regional) Development Strategies do not have 

any statutory basis either, and serve as a bridge between the TDS and 

the District Outline Zoning Plans (ODPs). Hong Kong has been divided 

into five sub-regions: North-East New Territories, North-West New 

Territories, South-East New Territories, South-West New Territories and 

Metropolitan Area. There is a sub-regional development strategy for 

each sub-region and the review produces a series of development 

statements to guide the formulation of District Plans. 

i) Development Statements (not shown in the figure) as part of the RDS. 

These are simply a part, a concretion, of the RDS.  

j) Outline Development Plans (ODPs). These non-statutory plans are 

drawn to a larger scale than the Outline Zoning Plans (OZPs), and show 

                                                           
482 For a study of the Government Leases and Conditions, vid points 5.1.3.1 and 5.1.3.2 of this thesis.  
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road proposals and the disposition of sites in greater detail than the 

OZPs. 

k) Layout Plans. They are even more detailed than the Outline 

Development Plans (ODPs), indicating the land use and development 

proposals for the area covered by the plan. For example, they are drawn 

up in respect of any area where reclamation is proposed and are used as 

the basis for land sales and allocation. 

l) Hong Kong Planning Standards and Guidelines (HKPSG). They provide a 

Government manual of current land use planning standards and 

guidelines, as we will see in Point 7.5. 

The Planning Department also prepares the statutory Outline Zoning Plan (OZP) 

as instructed by and prepared in the name of, in accordance with the Town 

Planning Ordinance, of the Town Planning Board. An OZP can be said to be a 

statutory district plan”. Each OZP has two statutory components: (a) a zoning 

map; and (b) a set of notes. The Planning Department always produces, in its 

own name, an Explanatory Statement as an attachment to the two statutory 

components of the OZP. It also produces for and in the name of the Town 

Planning Board some “Guidelines”, commonly referred to as the “Town 

Planning Board Guidelines”. OZPs have been prepared for “existing and 

potential urban areas”. 

A statutory town plan (it does not matter if it is an IDPA Plan, a draft plan 

approved DPA Plan or an OZP) always provides for or requires planning 

permission for uses specified under Column 2 or elsewhere specified in the 

Notes whether or not such use is permitted by the lease, unless the use is an 

“existing” or pre-existing use. 

10. The choice between the model of a compact city or that of disperse cities 

(urban sprawl) has generated many debates in academia, agreeing most of 

the authors (though not all of them) that denser cities offer more advantages. 

On the one hand, a few authors have criticized the need for compact cities, 

defending the phenomenon known as sprawl (for sprawl we must understand a 

low-density, automobile-oriented, -usually- suburban development). This is the 

case, for example, of Bruegmann, who in Sprawl: A Compact History stated that 

sprawl is “a natural result of affluence that occurs in all urbanized societies” 

(Bruegmann, 2005:18). Thus, Bruegmann defends the status quo of most 

American suburbs (as Bruegmann’s study is mainly focused on the United 

States) because of several reasons, namely: a) Sprawl is what people desire in 

the absence of government coercion; b) Sprawl is the result of free market at 

work; c) the harmful side effects of sprawl are overrated by critics of the status 
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quo and, d) sprawl cannot be limited without government regulations that will 

artificially affect the house supply and thus raise housing prices. 

On the other hand, most authors defend compact cities. This is the case for 

example of Jenks and Dempsey (2005:44) who suggest that dense cities offer 

three major advantages: 

• Denser urban living makes possible more effective public transport, more 
journeys on foot through proximity, and more benefits to buildings such as 
insulation and shared services from adjacency, meaning all of this savings in 
energy use. 

• More homes can be serviced from less extensive infrastructure, which 
lowers the costs of constructing and managing services. 

• And greater concentrations of people mean that a greater range of social, 
recreational, health and other services can be offered in close proximity. 

11. Public Housing is a key element in Hong Kong, a cohesive element that has 

allowed almost a 50% of Hong Kong’s population to have access to affordable 

housing. The system of public housing of Hong Kong has no comparison with 

any other system in the world except that of Singapore. 

Nowadays, a 45.7% of Hong Kong’s total population lives in Public Permanent 

Housing, of which a 29,1% lived in rental houses under the Subsidized Public 

Rental Housing (PRH) system) and a 16,5% in Subsidized Sale Flats, mostly 

under the Home Ownership Scheme. 

Before the Shek Kip Mei disaster in 1953, the Hong Kong government had 

shown very little interest in public housing. However, as the first resettlement 

schemes were being planned, it took on a broader role as a housing provider by 

establishing the semi-independent Hong Kong Housing Authority, whose goal is 

precisely to provide low-income housing. In the programmes that followed, the 

early building and estates forms, and their locations, are of interest for us, as 

they brought a substantial new form to Hong Kong’s urban landscape. 

Nowadays, housing policy in Hong Kong is a mandatory point if we intend to 

understand Land Law and Town Planning. 

12.  Lack of building land, environmental issues and extremely high real estate 

prices are in our opinion the three biggest problems related to Urbanism and 

Real Estate in Hong Kong. 

As we have been repeating several times, Hong Kong has more than 7.2 million 

residents483 crammed into a relatively small land mass. This land mass, per se, is 

                                                           
483 Source: Government of Hong Kong (2016). 
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not so small, as Hong Kong's total land area484 is of 1.104 km2. However, the 

"problem" here is the fact that, out of these 1.104 km2 total land area, almost a 

40% (a 38-odd %) of the total land has been designated as country parks and 

special areas which provide statutory protection for the habitats, meaning that 

it is impossible to build in these lands. So, as a starting, we only have a 60% of 

the total land available. 

Besides, still according with the data provided by the Lands Department, only a 

40% of Hong Kong's total land is flat. Of course, it is possible to build in not flat 

land (many neighbourhoods in Hong Kong Island, for example, are built in hilly 

lands), but the fact of such a huge proportion of land not being flat makes it 

more difficult to carry on the process of land development. 

The Government itself thus recognises something that is obvious: the fact that 

the price of housing in Hong Kong is so high because of the lack of building land, 

and also the fact that this lack of building land which provokes a shortage in 

housing supply as well as high prices is the root of many social problems in 

Hong Kong. 

Nevertheless, at the same time, we cannot be as naive as to think that this 

situation does not have also good parts for the own Government. As we 

explained in Point 7.10.1, the Hong Kong Government depends on land sales 

revenue policy. In other words, even if as Government which serves the 

interests of Hong Kong inhabitants, the Government is interested in having a 

bigger supply of land to prevent all these problems that we have just quoted, 

the truth is that an important part of the revenues of the Government depend 

precisely on these prices being as high as possible. Being it ethical or not, the 

fact is that the Government is interested in land prices being high, even if it 

means a problem for many citizens. 

  

13.  Both the system of landholding in Hong Kong and the system of landholding 

in Spain, even though they are quite different from a legal point of view, 

serve the same “socialist-like” objective of trying to attenuate private land 

rights. 

 In Spain, this attenuation of private land rights is carried on through the 

 introduction of the concept of the “social function” of property at the Spanish 

 Constitution. 

                                                           
484 Source: Lands Department of Hong Kong (2013). 

<http://www.landsd.gov.hk/mapping/en/publications/hk_geographic_data_sheet.pdf>  
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The foundation for this is found in the Spanish Constitution (Article 33.2), which 

states that private property should serve a social function. This article 33.2 is 

used to justify several diverse interventions in the land market, even 

expropriation. Fore example, Article 47 of the Constitution goes on to stipulate 

that "the community will participate in the surplus value generated by the 

urban planning action of public entities".485 This same article gives Spanish 

citizens the right to fitting an adequate housing. This is normally interpreted in 

the sense that the State will be responsible for securing social value from land 

via political intervention. Thus, there is an assumption that intermediaries in 

the markets cannot be relied upon to contribute to this end: "the authorities 

will implement the conditions necessary to materialise this right and will 

stipulate the statutory requisites to do so, regulating land use for the general 

good and to avoid speculation" (Article 47 of the Spanish Constitution).486 

 In Hong Kong, as we explained in General Conclusion 5, this attenuation is done 

 in a more direct way, through the fact that, being all land vested in the State, 

 they can decide in a more direct way how to comply with the social functions of 

 the land. 

14.  There exists a very significant difference in the population density of Hong 

Kong and Spain, difference that has a direct effect on Urbanism. 

There exists a clear and direct relationship between Urbanism and Urban 

Density. The way town planning is carried on determines that the density will 

be, even if this correlation is not that simple. For instance, as we have been 

explaining several times throughout this thesis, we cannot make the mistake of 

affirming that Hong Kong is extremely densely populated because town 

planners in Hong Kong have wanted it this way. That truth is, when we talk 

about the case of Hong Kong, we must bear in mind the fact that Hong Kong is 

compact because it has had no other choice. 

                                                           
485 Original Spanish text of this part of Article 47 of the Spanish Constitution: 

"Artículo 47 (...) 

La comunidad participará en las plusvalías que genere la acción urbanística de los entes 

públicos." 

486 Original Spanish text of this part of Article 47 of the Spanish Constitution: 

"Artículo 47 (...) 

Los poderes públicos promoverán las condiciones necesarias y establecerán las normas 

pertinentes para hacer efectivo este derecho, regulando la utilización del suelo de acuerdo con 

el interés general para impedir la especulación.". 
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As we have already stated, Hong Kong is an extremely populated region (vid 

Point 2.2.1 of our thesis to see the analysis of the demographic evolution of 

Hong Kong until 1997). This is so not because Hong Kong’s town planners want 

it this way, but because there is no other way, as we explained above. 

According to the Census and Statistics Department of the Government of Hong 

Kong,487 Hong Kong’s population at Mid-2016 was of 7.346.700 people 

(approximately the same as Catalonia), but in an area of 1.104 km2. However, 

the "problem" here is the fact that, out of these 1.104 km2 total land area, 

almost a 40% (a 38-odd %) of the total land has been designated as country 

parks and special areas which provide statutory protection for the habitats, 

meaning that it is impossible to build in these lands. 

In Spain, According the data provided by the Spanish Statistical Office (Instituto 

Nacional de Estadística, INE)488, Spain, at the end of June 2016, had a 

population of 46.468.102 inhabitants (a population almost 7 times bigger than 

the one of Hong Kong) in an area of 504.645 km2 (an area almost 500 times 

bigger than the one of Hong Kong). 

Therefore, Spain’s population density is of 92,2 persons/km2 (much lower than 

Hong Kong’s density of 6.690 persons/km2), still according to the INE. This fact, 

of course, has and will have a clear consequence on both Spain’s and Hong 

Kong’s urbanism. 

To sum up, Hong Kong is a clear example of a region that has no other choice 

but being compact, while countries like Spain have the luxury of being able to 

choose what model of city they want 

 

 

10.2.-Answer to the Research Hypotheses. 

 As stated in Point 1.2, no thesis would make a complete sense without some 

hypotheses that set the pace of what needs and does not need to be studied. We 

decided to base our study on four different hypotheses, that we are going to solve 

right now: 

                                                           
487 Census and Statistics Department, Government of Hong Kong (2016): 

< http://www.censtatd.gov.hk/hkstat/sub/so20.jsp> 

488 Spanish Statistical Office (Instituto Nacional de Estadística, INE): 

< http://www.ine.es/inebmenu/mnu_cifraspob.htm> 
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1. What are the interrelationships between Land Law and Town Planning 

Law in Hong Kong when it comes to the town planning process and the 

control of land (mainly regarding land uses)? 

As previously stated, in Hong Kong there exists a clear interrelationship between Land 
Law and Town Planning when it comes to the town planning process and the control of 
land. This is mainly because of the peculiar system of landholding existing in Hong 
Kong, and also because of the fact that Town Planning Law is an area that has 
developed much later than Land Law. The first plots of land were sold in 1841, creating 
the current system of landholding, while Town Planning is a relatively new area. 

The Hong Kong government regulates land uses and the changes in such uses for a 
piece of land under private ownership through: 

• The Government Lease (now, the Conditions); and 

• Statutory town plans (draft or approved) produced under the 

Town Planning Ordinance (Chapter 131), that may be imposed 

on the same piece of land from time to time before or after the 

execution of the lease. 

In other words, most of the control that the Government of Hong Kong carries on the 

land is not done through Town Planning, but through the inclusion of certain 

Conditions489 within the Government Leases. This idea is very important because it 

differs from the conception that we have in Spain: in Hong Kong, the control is carried 

on mainly through the Conditions imposed by the Government, not through Planning. 

Thus, land uses are regulated in Hong Kong not only through town planning (which is 

the normal case in most jurisdictions, as in Spain, but through town planning and 

government leases. In other words, we are facing a dual system. 

However, even though in practice the control is carried more by the Conditions than 

through planning, we must remember that land use and building development control 

by covenants in government leases/conditions of sale (grant/exchange, etc.) is 

considered formally inadequate and hence: 

vii) All existing lease conditions must be further reinforced, qualified, 

modified, extended, intensified, and specified or reduced/removed by 

statutory town plans (namely the OZPs and IDAPA-DPA Plans); and 

viii) In so far as lease modification require planning applications, a Colum 2 

use, for instance, cannot be decided by the District Lands Conference 

(DLC) alone and must be first approved by the Town Planning Board; 

and 

                                                           
489 For a study of the Government Leases and Conditions, vid points 5.1.3.1 and 5.1.3.2 of this thesis.  
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ix) All new leases must be drafted in accordance with government town 

plans (which may be administrative initially). 

These last sentences may seem a contradiction if we compare them with what we said 

before, but they are not. The theory behind Town Planning in Hong Kong tells us that 

development control must be achieved through town planning and not through the 

covenants contained in Government Leases. This is the theory, of course, which makes 

absolute sense, as the main goal of a town plan is precisely to control the 

development, while the main goal of a Government lease is, on the other hand, to 

“sell” a lot of land to a developer for a determined period of time, as thoroughly 

explained in Point 5 of this thesis. 

Nevertheless, we already established in Point 1 of this thesis that we would try to write 

it as practical and realistic as possible. Being this the case, we must distinguish 

between what is theoretically acceptable and what practice looks like. There is a clear 

political reason behind: the Government of Hong Kong is in charge of granting 

Government leases, while all the legislative power is in charge of Town Planning. Thus, 

the Government will have the tendency to rely more on controlling the development 

through the leases rather than through plans, as the granting of the leases as well as 

the inclusion of the particular covenants directly depends on them. 

This statement allows us to see, once more, the dual nature of town planning in Hong 

Kong, because of the peculiar regulation of property rights and the landholding system 

in Hong Kong. It may become perfectly possible that a statutory town plan is 

superimposed onto a land where a property right already exists. 

This leads of course to both practical and theoretical problems in the context of Hong 

Kong’s leasehold land system. We must remember that an investor or a developer who 

obtains land at full premium would be very upset if his or her enjoyment of some or 

even all of the rights obtained contractually from the government are frustrated, or 

becomes subject to the need for permission by a subsequent statutory town plan 

(without any compensation, unless it involves “public purpose”). 

The proprietor and his or her professional advisors, therefore, need to be able to 

interpret a statutory town plan in connection with the lease: (1) before buying a 

prospective landed property; and (2) when they realize that their existing landed 

property is subject to a (new) statutory town plan. 

Actually, this system is quite complicated. As we already explained in Point 7.3, even if, 

theoretically, development control should be achieved through planning and not 

through the conditions established in a Government Lease, the reality shows us that, 

most times, at practice, it is mostly carried through the leases and conditions.  
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Lai (2008) considers the leasehold system existing in Hong Kong as a means of planning 

by contract. Actually, he states “People often(…) associate planning with an official 

zoning plan produced by civil servants called ‘planners’.(…) Very few people, planning 

practitioners or academics, are conscious of or sensitive to the fact that the leasehold 

land system -on which government planning measures, such as zoning, are 

superimposed- is itself also a means of planning” (Lai,1998:249). 

Some theorists support the replacement of the leasehold land system by a statutory 

planning system, arguing that this is a matter of necessary government intervention in 

a modern society. However, these theorists seldom appreciate the implications of the 

fact that planning legislation may be, by nature, negative. Planning legislation may 

regulate, stop or restrict, but never compel development (Levy, 1985; Lai, 1987). 

Actually, they ignore the fact that planning by a land contract can, as Lai established, 

“in form as well as substance, achieve the same purpose of controlling land uses” (Lai, 

1998:250). 

Other theorists have described the leasehold system as a ‘public leasehold system’ 

(Pearce, 1981; Wong, 1986) because the government is a ‘super-landlord’ controlling 

all land.  

 

2.- How do models apparently so opposed coexist in Hong Kong? In 

other words, legally speaking, how does a leasehold system in which 

all land is vested in the Government coexist with such a capitalist 

economic system? 

At first sight, the existing system in Hong Kong could seem a complete contradiction, 
as it mixes an apparently socialist system of landholding with the most capitalist 
economic system in the whole world.  

If we stick to the terminology, it seems difficult to combine a system of landholding in 
which all land is vested in the State with such a free market capitalist economic 
system. However, when analyzed from a closer point of view, one will realize that that 
contradiction is not as big as it could seem. 

In our opinion, there are three reasons that justify the current system of landholding in 
Hong Kong: 

• Historic reasons. When the British first arrived in Hong Kong in 1841, 
they started to sell the land in the way already explained in Points 2 and 
5. As the system worked well, it has not suffered major changes since 
then (probably the most important change was the substitution of the 
Crown Leases for the Conditions in the 1960s). 

• Practical reasons. In a region of the size of Hong Kong, it has been 
considered to be much more practical to keep a system in which the 
control on the land belongs entirely to the Government. 
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• Economic reasons. We must not forget that land revenues are a basic 
source of revenues for the Government. As we already studied, Cullen 
(2014) remarks that, even though Hong Kong is frequently said to have 
a narrow tax base according to conventional measures, if we consider 
the full revenue base of Hong Kong, we see that this affirmation is not 
completely accurate. As the author states, when LRR (land related 
revenue) is factored in to the public revenue calculation, it turns out 
that Hong Kong has, in one important way, a far broader revenue base 
than probably any other (non-oil-based) developed jurisdiction: “Hong 

Kong’s Land related Revenue system also means that the effective 

monopoly supplier of land, the Government, has a powerful vested 

interest in maintaining high land prices. Two of the most clear adverse 

(…) of this are: high (often very high) entry prices to achieve any sort of 

home ownership; and an inflation impact on the provision of most goods 

and services due to the high costs of renting or buying business 

premises” (Cullen, 2014:7). 

This quote brings us to remark the fact that, even if all the land is vested in the 
Government, the Government acts as a true private actor when dealing with the 
developers. 

In other words, when the Government “sells” the land to the developers, it is acting as 
a capitalist economic agent. This is the key idea: unlike socialist states, where the 
government, apart from being vested with the land, holds it, in Hong Kong it is 
different. The Government holds the land mainly because of an economic reason, in 
order to get more revenues and thus obtain more money, simply. 

The idea of “control of the land” behind the system of landholding in Hong Kong is, on 
many occasions, the idea of a Government trying to obtain the maximum profit for 
that land instead of the idea of George Orwell’s 1984-like Government trying to control 
all aspects related to and derived from land. 

As Wong states, “In addition to [the] free market factors, the Hong Kong government 

has become unavoidably involved in the business of forecasting the demand for 

housing because it is the monopoly supplier of land and the predominant provider of 

housing” (Wong, 2015:9). The Government acts in the real estate market as a land 
supplier (actually, as the land supplier), acting in a completely capitalist way. 

An example of what we have just said is that of the relaxation of the leases, topic that 
we studied in Point 5. As we explained in that point, a developer that acquired the land 
from the Government for, let’s say, a residential use, may try to ask for a relaxation of 
the lease and apply for commercial uses in the acquired land as well. The way that 
developer has to obtain that change of use will be through negotiating with the 
Government a relaxation of the lease. There is not much science behind it: if the 
developer pays enough, he will be granted the relaxation. Thus, the Government is 
acting as a capitalist private agent when negotiating. 

Another example also explained in Point 5 could be that of who will obtain the land 
when more than one developer is interested in acquiring a piece of land that has been 
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offered by the Government. In Spain and the rest of Europe, we would use a tender 
system in which we would give x points to every applicant. In Hong Kong, the solution 
is much easier: the land will be granted to that developer who offers more money. No 
priority, no other considerations. Just the amount offered. Is not the Government 
acting in a very capitalist way as well when negotiating with the developers? 

In this sense, Purves’ remarks are relevant for our study: 

“The Government on the one hand retains ownership of all land-indeed it is 

written into its Basic Law- while on the other, the user of land is guaranteed 

continued use of that land, so long as he pays the Government Rent, as well as 

fulfilling any other obligations imposed from time to time. It also means that 

the holder of the lease, is able to sell, or assign, the use of that lease to another 

person or corporation without the trouble of thinking about how long the lease 

has to run, which in other jurisdictions can detract considerably from the value 

of the lease. (…) [Hong Kong´s land] arrangement would appear to give the 

perfect balance between private and public interest in relation to land. While 

the government retains ultimate ownership, or ‘core proprietary interest’ -

making it easier to take land back in cases where the public interest dictates- 

the private user is guaranteed security of tenure with adequate compensation 

should the need arise for the government to take the land back to serve the  

interests of the whole community” (Purves, 2015:11). 

As we can see, the Government retains ultimate ownership but can take back land only 
if there is a case of public interest. Therefore, the system is very similar to the Spanish 
one, much more similar to the system of Spain than to that system of socialist 
countries. Actually, for all the reasons that we said before regarding how the 
Government negotiates with the developers, we consider that the system in Hong 
Kong could be considered more capitalist than the Spanish one, even if the land 
belongs to the Government. 

Being this the case, we consider that, legally speaking, there is no contradiction 
between article 5 (capitalist system in Hong Kong at least until 2047) and article 7 (land 
and natural resources being State property), as both articles must be interpreted in the 
way that we have just explained. 

3.- Why are Hong Kong’s land values so persistently high? What are 

the causes of the relentless increase in real estate prices? Is the market 

in a bubble that will burst with catastrophic consequences?490 

As we explained in Point 9.3, and as we will analyze as well in research hypothesis 4, it 
is considered that one of the main disadvantages of compact or denser cities is the fact 

                                                           
490 The author of this thesis had the opportunity to discuss this same topic in the seminar that he led on 

May 26 along with Professor KW Chau, Head of the Real State Department at HKU, while doing his 

fellowship at the Asian Institute of International Financial Law (Faculty of Law, The University of Hong): 

“Why are Hong Kong’ s Land Values So Persistently High?, Friday 26 May 2017, 1:00pm, Room 901, 9/F, 

Cheng Yu Tung Tower, HKU.  
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that real estate prices tend to be much higher than in cities or regions that are less 
compact. 

This is indeed the case of Hong Kong; in Points 8.1 and 8.3 of our thesis, we already 
made a mention to the evolution of property prices in Hong Kong, and we studied 
whether there is a real estate bubble or not, and the causes for it. 

What we are going to do now is to analyze this topic more thoroughly in order to 
conclude our thesis. Hong Kong’s high real estate prices are Hong Kong citizens 
number one concern. 

And it makes sense: prices and rents for Hong Kong property have never been higher. 
As we explained, since 2003 they have risen almost without pause, defying both 
economic conditions and administrative efforts to curb them. There is no single cause 
for this relentless increase, in our opinion, but a combination of several causes that 
have been suggested: lack of building land, rising population and demographic trends, 
government policies regarding land premia, user restriction in leases, planning 
controls, land-hoarding by developers, excessively large country parks, extremely low 
interest rates, absence of attractive alternative investments, tides of money from 
Mainland China and overseas, an undervalued Hong Kong dollar… 

We will make some remarks about the causes that consider the most important, even 
though we must remark that this list is not a numerus clausus at all. 

For young people, owning their own home has become an impossible dream. The new 
Chief Executive of Hong Kong, Carrie Lam, has said that the property market has left 
ordinary Hong Kong people behind, but stated as well that she sees no short-term 
solution to that491: 

“The private property market has left behind ordinary 

Hongkongers. In the meantime, money keeps flowing in from 

other places – from London, from New York. I’m afraid it may not 

be feasible to suppress prices. And doing so further will have side 

effects ... So, providing more public housing will be the key.” 
 

In this sense, the government raised stamp duty for the second time in the three last 
years last November to 15% in an effort to curb market speculation and soaring real 
estate prices. Besides, Carrie Lam stated in that interview in April that one of her 
priorities when assuming office in July would be to launch the “starter home” pilot 
scheme promised in her election manifesto, and she also proposed a “public-private 
partnership” scheme, which would see developers instead of the Housing Authority 
taking up the construction of public housing projects. 

                                                           
491 Source: South China Morning Post, April 1st 2017. 

< http://www.scmp.com/news/hong-kong/politics/article/2084034/efforts-suppress-hong-kong-

property-prices-have-failed-chief> 
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The “starter home” project was aimed at helping Hongkongers who were too wealthy 
to apply for public housing but unable to afford a private flat. 

Apart from that, Carrie Lam also pointed out that a citywide consensus should be 
achieved in order to agree on how to best increase Hong Kong’s land supply. The 
public will be asked to consider different options, such as land reclamation from the 
sea or developing parts of country parks or brownfield sites492. The problem is that 
environmentalists will be against these options, but Hong Kong needs more land. 

There exists a problem in Hong Kong regarding the illegal occupation of public land 
across the New Territories by part of rural strongmen who have illegally occupied 
brownfield sites. There are about 1,200 hectares of brownfield land across Hong Kong. 
Not all of it can be turned into residential areas because of poor road access and 
general lack of infrastructure support. However, large swathes of it do have 
development potential. If the Government of Hong Kong is so desperate for land that 
Leung says we need to reclaim waters and build in country parks, they should take 
back their public land for starters. 

That being said, the Government of Hong Kong had already identified these problems 
much before Carrie Lam made these statements. According to the 2015 Policy Address 
by the Government of Hong Kong493: 

"70.       There is a serious mismatch between the supply of land and the 

needs of our society.  The short supply of land and housing has led to 

rising property prices and rents. 

 71.      High property prices and rents have prevented many young 

people from forming a family or starting their own business.  This has 

also resulted in cramped living space for society as a whole and 

insufficient space for social welfare facilities such as kindergartens, 

elderly homes and residential care homes for persons with disabilities.  

We have an ever longer PRH waiting list, and an increasing number of 

people have seen their living environment deteriorate.  Some have no 

alternative but to live in subdivided units in industrial buildings.  Small 

and medium-sized enterprises face greater operating difficulties while 

overseas investors are disheartened by the difficulty in establishing a 

business base in Hong Kong.  The root of many social and economic 

problems in Hong Kong lies in the shortage of land for development." 

                                                           
492 Source: The South China Morning Post, 30 March 2017. 

<http://www.scmp.com/comment/insight-opinion/article/2083278/will-carrie-lam-have-guts-take-

back-our-public-land> 

493 2015 Policy Address, 

Government of Hong Kong: 

<http://www.policyaddress.gov.hk/2015/eng/p70.html> 
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Thomas Piketty (2013) highlighted that inequality is a great concern in most countries 
nowadays, claiming that “capital is back”, as the ratio of capital over income is 
returning to the levels seen at the end of the 19th century. Piketty’s claim is based on 
the rise of only one of the components of the capital: housing capital. Thus, in 
numerous countries rising real house prices and shifting distributions of housing 
wealth have driven much of the change he recorded and analyzed. In other words, 
Piketty considers that rising house prices may be chiefly responsible for rising 
inequality, rising economic inequality is largely due to rising inequality in housing. 

If this is the case, the area that can and should make much use of Piketty’s perspective 
is housing, shaping a new framework for housing policies in all advanced economies. In 
this scenario, public housing must be one of the main housing policies (if not the most 
important one), given that providing as many citizens as possible with an affordable 
house is indeed a way to try to fight the rising inequalities described by Piketty. 

Piketty’s perspective is interesting for our current study, as he directly relates housing 
to inequality, bringing us to realize the importance for a country to have a good system 
of public housing, which is the case of Hong Kong, as we have studied throughout this 
thesis. 

Focusing again on Hong Kong, Richard Wong (2015) argues that housing policy in Hong 
Kong, with its multiple, often incompatible objectives, and its focus on supply over 
demand, can no longer satisfy the needs of a diverse and dynamic population. He 
recommends three simple low-cost policies to promote homeownership and social 
mobility: sell public rental housing units to the sitting tenants; make subsidized homes 
more affordable; and reform the public housing program along lines adopted in 
Singapore, where government-built housing may be resold or leased in a free market.  

According to Wong,  

“Land, property and housing are the central factors impacting 

economic  growth and economic equality in Hong Kong. 

Moreover, they are relatively easy to put right.(…) All the 

government has to do is sell public rental housing units to the 

sitting tenant, provide a more generous subsidy through land 

premiums, and reform the public sector housing program along 

the lines of the Singapore Housing Development Board’s 

approach” (Wong, 2015:xi). 

As studied throughout this thesis and mainly in Point 5, the Government charges a 
premium to convert land for building, but this often causes delays, disagreements 
between the Government and the developers, as the Government asks for too much. If 
the government asked for less or subsidized these land premiums, the situation would 
be different. 

One of the problems is that, in Hong Kong, the rules of a free property market need to 
be put into context because of Hong Kong’s particular and peculiar system of 
landholding. Thus, “In addition to [the] free market factors, the Hong Kong government 

has become unavoidably involved in the business of forecasting the demand for 

housing because it is the monopoly supplier of land and the predominant provider of 
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housing. As land supplier, the government need not have become a supplier of housing, 

but in ended up in this role” (Wong, 2015:9). 

What we are going to do now is to analyze briefly all the causes that we quoted before 
as possible causes for high real estate prices in Hong Kong, even though, for us, the 
explanation could be resumed to the fact that prices are high because land is in short 
supply: 

i. Lack of building land. 

As analyzed in Point 8.1, Hong Kong has more than 7.2 million residents494 crammed 
into a relatively small land mass. This land mass, per se, is not so small, as Hong Kong's 
total land area495 is of 1.104 km2. However, the "problem" here is the fact that, out of 
these 1.104 km2 total land area, almost a 40% (a 38-odd %) of the total land has been 
designated as country parks and special areas which provide statutory protection for 
the habitats, meaning that it is impossible to build in these lands. So, as a starting, we 
only have a 60% of the total land available. 

Besides, still according with the data provided by the Lands Department, only a 40% of 

Hong Kong's total land is flat. Of course, it is possible to build in not flat land (many 

neighbourhoods in Hong Kong Island, for example, are built in hilly lands), but the fact 

of such a huge proportion of land not being flat makes it more difficult to carry on the 

process of land development. 

In this sense, the Policy Address by the Government of Hong Kong496 clearly identified 

and explained this problem the next way: 

"72.   What Hong Kong lacks is not land, but land that is developable.  

The difference lies in the need for land planning and development.  The 

process of land planning and development takes time. (...)The 

Government scaled back the speed and scope of our planning and 

development of land, and did not foresee the huge demand for 

developable land as a result of the eventual economic recovery.  A 

substantial amount of land was zoned for non-development uses such as 

country parks to improve the environment.  We also lowered the 

development intensity of land newly planned for development.  These 

                                                           
494 Source: Government of Hong Kong (2016). 

495 Source: Lands Department of Hong Kong (2013). 

<http://www.landsd.gov.hk/mapping/en/publications/hk_geographic_data_sheet.pdf>  

496 2015 Policy Address, 

Government of Hong Kong: 

<http://www.policyaddress.gov.hk/2015/eng/p70.html> 
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are causes of the serious shortage of housing supply that we have been 

facing in recent years." 

In this sense, it was necessary to talk about the Centa-City Index497 in that same point, 

which, as we stated previously, is compiled by the real estate agency Centaline and the 

City University of Hong Kong. As seen in Point 8.1, average home sale prices have 

skyrocketed over 300 percent since 2003, even if, in 2016, prices have dropped a little 

bit when compared to 2015. Even though, prices remain very high indeed. This drop 

that is taking place in 2016 is not, however, dramatic, as analysts (like Bloomberg498) 

point to several reasons why a crash is unlikely.  

Mainly because sales volumes are beginning to recover as prices drop to levels that 

entice buyers. After mid-February 2016, when they fell to the lowest level in 14 years, 

secondary transactions and major housing estates rebounded five-fold to a nine-

month high in the week ended March 2013. Being this the case, we can foresee that 

prices will probably increase again very soon, in 2017 probably.  

Actually, if we use the HKU-REIS Index (The University of Hong Kong Real Estate Index 

Series), overseen by Professor K.W. Chau, we can clearly see that prices are increasing 

every month and year: 

 

FIGURE NUMBER 134: Residential price index and sub-indices (HKU.REIS Index)  Source: The University 

of Hong Kong (2017). 

                                                           
497 Centa-City Index: 

< http://www1.centadata.com/cci/cci_e.htm> 

498 "Hong Kong's Housing Market Looks Like It's Avoided a Bust", 

article written by Kana Nishizawa, March 21, 2016. 

Bloomberg: 

<http://www.bloomberg.com/news/articles/2016-03-21/hong-kong-property-crash-averted-if-the-

stock-market-is-right> 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

602 

In our opinion, lack of building land is one of the main causes for high real estate prices 

in Hong Kong, though not the only one. 

 

ii. The need for the Government of obtaining high land revenues. 

Cullen (2014) remarks that, even though Hong Kong is frequently said to have a narrow 
tax base according to conventional measures499, if we consider the full revenue base of 
Hong Kong, we see that this affirmation is not completely accurate. As he states, when 
LRR (land related revenue) is factored in to the public revenue calculation, it turns out 
that Hong Kong has, in one important way, a far broader revenue base than probably 
any other (non-oil-based) developed jurisdiction.  

In this sense, as Cullen states, “Hong Kong’s Land related Revenue system also means 

that the effective monopoly supplier of land, the Government, has a powerful vested 

interest in maintaining high land prices. Two of the most clear adverse (…) of this are: 

high (often very high) entry prices to achieve any sort of home ownership; and an 

inflation impact on the provision of most goods and services due to the high costs of 

renting or buying business premises” (Cullen, 2014:7). 

In other words, the Government of Hong Kong is interested in maintaining real estate 

prices as high as possible, as they heavily depend on land revenues. As we explained in 

Point 7.10.1, the Hong Kong Government depends on land sales revenue policy. In 

other words, even if as Government which serves the interests of Hong Kong 

inhabitants, the Government is interested in having a bigger supply of land to prevent 

all these problems that we have just quoted, the truth is that an important part of the 

revenues of the Government depend precisely on these prices being as high as 

possible.  

We do not mean that we are talking of a "wicked" Government. Actually, we must 

adopt a different point of view than the one we have in Europe: here in Europe, we 

have strong Governments who tax heavily on their citizens, and, thus, can afford to 

carry on more social programmes. The Government of Hong Kong follows a completely 

different philosophy, it follows that philosophy of having a small Government whose 

taxes are very low, so they cannot let escape any chance of getting revenues. 

Thus, the Government of Hong Kong is interested in having an expensive land: a cheap 

price of land and real estate would have catastrophic consequences to the 

Government of Hong Kong. 

                                                           
499 For example, today, about 60% of wage and salary earners (and most small businesses) are 

not liable to pay any direct tax on earnings in the HKSAR.  Less than 2% of those liable to 

Salaries Tax actually pay at the maximum rate which is capped at a flat 15% of total income. 
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In the 2014-2015 Government budget revenue, land premium is the third largest 

source of revenue, amounting 70 billion, after profit tax and other operating revenue. 

iii. Rising population and demographic trends. 

Hong Kong has almost no land to grow and migratory balance is negative, as most 

young people from Hong Kong do not want to go to work to Mainland China (being 

Shenzhen the most natural option, as it is just at Hong Kong's border), but Mainland 

young professionals want to move to Hong Kong. Thus, there is a great migratory 

pressure. 

According to the data of the Census and Statistics Department, under the baseline 

population projections, the Hong Kong Resident Population is projected to increase 

from 7.24 million in mid-2014 to a peak of 8.22 million in mid-2043.  From mid-2017 to 

mid-2043, the population is projected to grow at a rate of 0.4 per cent per annum. 

 Hong Kong experienced a continuous decline in mortality rate from 1994 to 2014, 

leading to an increase in life expectancy. In 2014, the expectation of life at birth was 

81.2 years for males and 86.9 years for females. Compared with other economies, 

Hong Kong enjoys a very low mortality rate. In 2064, the expectation of life at birth is 

projected to increase to 87.0 years for males and 92.5 years for females 

Besides, it is projected that there will be a continuous net inflow of persons into the 

Hong Kong population over the entire projection period. A major component of 

the net movement of the population is holders of a One-Way Permit (OWP). 

Considering the inflow of OWP holders in recent years, the C&SD has adopted a daily 

inflow of 100 OWP holders (as compared to 150 in the last round of projection), or 36 

500 OWP holders per year as the long-term assumption. 

 

iv. Land-hoarding by developers. 

Hong Kong’s bigger land developers are hoarding land. In other words, big developers 
in Hong Kong are taking their time before bringing their homes to market, as they 
expect to be able to sell them in a higher price in the future.  

A study by the Department of Real Estates and Construction at the University of Hong 
Kong (HKU), issued in January 2016, reveals that in the 25 years’ period between 1990 
and 2014, only about 45% of the proposed residential projects within Comprehensive 
Development Area (CDA) zones produced built units.  Delays in the development 
process of CDA projects have withheld from the market about half of the private 
residential units originally planned. At the extreme the planning application process 
has lasted 23 years without any project materializing. 

 

v. Excessively large country parks. 
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As we said before, out of Hong Kong's total land area500 of 1.104 km2, almost a 40% (a 
38-odd %) of the total land has been designated as country parks and special areas 
which provide statutory protection for the habitats, meaning that it is impossible to 
build in these lands. So, as a starting, we only have a 60% of the total land available. 

Even though no one can question the need for country parks (as seen in Point 8.2m 
Hong Kong has several environmental issues, but the situation could be much worse 
indeed. 

 In recent years, some members of the public have advocated using part of the country 
parks for development. However, some other members of the public are also 
concerned that this idea, if realized, may damage the integrity of the country park 
system. Although the Government has indicated that it has no plan to develop country 
park at this stage. The development tension is likely to linger, amid calls for a review of 
boundary demarcation of the country parks on the one hand, and calls for expanding 
country parks even further on the other. 

In this sense, Roger Nissim, in an article published in the South China Morning Post, 
asked the government not to sacrifice Hong Kong country parks, as this is not the best 
way to proceed, in his opinion:501 

“The restarting of a regular land sale programme in 2013 after a 10-

year hiatus is one of the real positive actions of the Leung Chun-ying 

administration as it struggles to plug the huge gap in housing supply. 

There is no quick fix for this situation. There is no such thing as 

"instant" flats and the public needs to understand it will probably take 

another four to five years before an equilibrium can be found between 

supply and demand. 

I am, however, deeply concerned that, in their desire to find quick fixes 

for the shortage of land, both Secretary for Development Paul Chan 

Mo-po and Secretary for Housing and Transport Anthony Cheung Bing-

leung are starting to try to convince us that it is appropriate to consider 

rezoning green-belt sites and look at the possible use of land within 

country parks. These are both bad ideas and should not, as suggested 

by Cheung recently, be considered as one of the trade-offs necessary to 

achieve these short-term objectives. 

(…) 

                                                           
500 Source: Lands Department of Hong Kong (2013). 

<http://www.landsd.gov.hk/mapping/en/publications/hk_geographic_data_sheet.pdf>  

501 Roger Nissim, “Don't sacrifice Hong Kong's country parks for a housing quick fix”. 

Article published in The South China Morning Post, January 4, 2015: 

<http://www.scmp.com/comment/insight-opinion/article/1672933/dont-sacrifice-hong-kongs-country-

parks-housing-quick-fix> 
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Such tracts of land are attractive to the administration as, in the main, 

they are government-owned so there will be little or no cost of land 

resumption. But this would be a false economy. 

By definition, the land is remote, likely to be hilly with trees, lacking 

suitable infrastructure such as roads and drains and at best could only 

be used for low-density, low-rise development. This would not be a 

good trade-off; the relatively small number of units provided could 

never justify the damage that would be done 

. 

So what are the alternatives? Make better use of existing "brownfield" 

sites. There are some 600 redundant industrial buildings in urban areas 

which are now 40 to 50 years old and whose replacement with modern 

residential buildings would constitute positive urban renewal. 

(…) 

So the message is clear: leave our green belt and country park land 

alone, and focus on other much more productive sites.” 

vi. Extremely low interest rates. 

First of all, it becomes compulsory to remind that, Hong Kong’s currency, the Hong 
Kong dollar, uses a linked exchange rate system with the US dollar. In other words, the 
exchange rate is stabilized by an exchange mechanism, whereby the Hong Kong 
Monetary Authority (HKMA) authorizes note-issuing banks to issue new banknotes 
provided that they deposit an equivalent value of U.S. dollars with the HKMA.  

From a practical point of view, a linked exchange rate system means that Hong Kong 
maintains an exchange rate stability and is thus affected by the decisions of the 
Federal Reserve regarding interest rates. 

These decisions of the Federal Reserve concerning interest rates affect directly the real 
estate market and property prices in Hong Kong. Even though this is not exactly the 
same situation, in the same way that, in Spain, we could not devaluate our currency in 
order to be more competitive after the 2008 financial crisis, as monetary policy 
depends on the European Central Bank, Hong Kong does not have an autonomous and 
independent monetary policy, as their currency depends on the US dollar. 

The Federal Reserve raised interest rates by 25 basis points on December 2016, and 
again in March 2017 (for the second time in three months, this time to a range 
between 0.75 percent and 1 percent), amid rising confidence that the economy is 
ready for more robust growth. 

Experts consider though that, while a small rise in the interest rate will not make 
mortgage rates in Hong Kong become all of a sudden unaffordable, home prices will 
see downward pressure when the city’s interest rate cycle is paving the way to positive 
from negative, according to property analysts.502 

                                                           
502 Source: 
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Hong Kong has benefitted from Asia’s most relaxed monetary conditions since the end 
of 2008, when the flood of easy money and negative real interest rates bolstered the 
city’s residential prices by almost 200 per cent during that period 

According to the SCMP, the real interest rate in Hong Kong currently stands at minus 
1.5 per cent, using three-month Hong Kong Interbank Offered Rate (Hibor) and the 
underlying CPI inflation rate of 2.1 per cent. That’s a smaller gap than February and 
March, when the negative rate was as much as minus 2.3 per cent. 

While higher rates add pressure on mortgage borrowers and the business sector, a 
normalization in the interest rate will benefit Hong Kong’s economic structure, 
according to the Hong Kong Monetary Authority’s chief executive Norman Chan.  

Paradoxically, Hong Kong’s housing boom is caused by the US housing bust. Because 
the Hong Kong dollar is pegged to the US dollar, the almost zero% US short-term 
interest rate intended to boost the US economy has also forced the Hong Kong short-
term interest rate to fall in step. Although mortgage rates are long-term rates, the very 
low short-term rates nevertheless helped pull down the mortgage rates. A typical Hong 
Kong mortgage interest in early 2008 was only 3.1%. 

Low interest rates are widely credited for the increase in real estate prices, as banks 
offer competitive mortgage programs that encourage a higher demand, while the 
supply remains the same, as the government of Hong Kong has the monopoly of the 
supply of land, and land is very scarce in Hong Kong.  

Besides, we must add the fact that, being interest rates so low, money has less value, 
and thus everything is more expensive. 

Thus, as we said, low interest rates multiply real estate prices. More increases on 
Federal Reserve’s interest rates will cool Hong Kong property prices, even though it will 
make mortgages more expensive. 

vii. Tides of money from Mainland China and overseas. 

Another of the reasons for high real estate prices in Hong Kong is the investment on 
real estate made by Mainlanders and investors from overseas. According to Carrie Lam 
-as we saw a few pages before-, “money keeps flowing in from other places – from 

London, from New York.” 

Investing in real estate in Hong Kong is indeed an attractive investment. As we already 
explained in Point 8.3, most of Hong Kong’s fortunes were created in the real estate 
sector and, nowadays, for an investor from Mainland China or overseas, Hong Kong’s 
real estate market remains one of the most attractive investments to make. 

All that pressure and property speculation obviously increase even more property 
prices in Hong Kong. For example, focusing only on Mainland investors: Mainland 
Chinese capital continues to pour into Hong Kong’s real estate market, particularly 

                                                                                                                                                                          
<http://www.scmp.com/property/article/2054783/brace-falling-home-prices-hong-kong-buyers-bid-

farewell-negative-real-rates>.  
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office assets, amid property cooling measures and a weaker yuan. Investors are buying 
up office properties despite high prices, as they seek out trophy assets in an 
environment of low interest rates and yields. Actually, many office building in Central 
are being bought by Chinese investors, which of course makes prices go even higher. 

viii. An undervalued Hong Kong dollar. 

Following what we said when we were talking about the low interest rates, the 
currency peg to the US dollar causes that the Hong Kong dollar is clearly undervalued. 
For example, just to have some reference, even if Hong Kong is the less affordable city 
to live in, as we saw in Point 8.3, some economic indicators may seem shocking. 

One of them is the famous “Big Mac Index”: a Big Mac costs the equivalent to US$2.48 
 in Hong Kong–about half of the $4.95 a Big Mac costs  in the U.S. That is surprising 
given Hong Kong’s reputation as one of the most expensive cities in the world to live. 
The Big Mac index by The Economist, which measures purchasing power parity, is a 
lighthearted guide to whether currencies are at their “correct” level. By this yardstick, 
the Hong Kong dollar is undervalued by 50% when compared to the greenback. 

 

 

FIGURE NUMBER 135: The Big Mac Index.  Source: The  Wall Street Journal (2016). 

 

This fact has caused some analysts to consider whether the Hong Kong dollar can stay 

pegged to the US dollar for much longer or not. For example, billionaire investor Bill 

Ackman named the Hong Kong dollar as one of the most undervalued currencies in the 

world in 2011.  

Thus, the pegging of the Hong Kong dollar to the US dollar has been blamed for 

creating artificially low interest rates that contribute to the city's sky-high property 
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prices. 

 

 

Apart from that, we must make a reference to the Stamp Duty, which has a clear 
effect on Hong Kong real estate prices. The Stamp Duty has eliminated speculation in 
the secondary market, but not price rises.503 

Stamp duty is a tax which is charged on the documents which evidence certain kinds of 
transaction (not on the transactions themselves). Stamp duty is most frequently 
encountered in connection with the sale or lease of interests in Hong Kong immovable 
property. 

That being said, we only need to talk about two last topics in order to finish the 
response to this research hypothesis: the existence of not or a property bubble in 
Hong Kong, and public housing. 

The very important topic of public housing was already analyzed in Point 7.8 and 9.4, 
so we refer to the conclusions of both sub points. 

Regarding the possible existence of a property bubble in Hong Kong, even though we 
already studied this topic in Point 8.3, we are going to make some remarks here 
anyway. 

For starters, we must remember that analyzing Hong Kong’s real estate market 
presents some methodological difficulties, as: 

• Hong Kong’s house prices are among the most volatile in the world. 

• With a land area of 1,104 sq. km., land supply in Hong Kong is extremely limited 
and can be released by the government at will. 

• The market is dominated by few major real estate developers. 

• The public housing sector is one of the biggest in the world. 

This is why the analysis that we are doing now is much more complicated than the 
same kind of analysis that we could do for any, let’s say, European country. 

As we explained, authors like Lai (2016) consider that there is actually a bubble in the 
real estate market in Hong Kong, because of the next four reasons: 

1. The lack of building land.  
 

2. Low percentage share of GDP of the construction industry and real estate 
services. Lai points out that, comparing Hong Kong and similar economies 
such as Singapore, Hong Kong has an average ratio of approximately 8% 

                                                           
503 Primary market generally refers to that in which sales from developers take place. Secondary market 

refers to that market in which sales are made from parties other than developers. 
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while that of Singapore is approximately 14 % annually. Such little amounts 
of investment would lower gross living space of Hong Kong, resulting in a 
mismatch between gross living space and the Hong Kong population. 
 

3. Government policies. These last few years, “the Government has tried to 

implement different policies to curb property prices by trying to eliminate 

speculators from the market” (Lai, 2016). An example of this policy is the 
Double Stamp Duty, which targets non-first-time buyers and which is the 
doubling of stamp duty in property purchase valued at HK$2 million or 
above to 8.5% from previous 4.25%, as well as Buyer’s Stamp Duty (BSD), 
which is a 15% tax levied specifically on companies and non-permanent 
residents who buy properties in the city.  

Lai considers that “even if it is true that these policies have reduced the sale 

volume by eliminating speculators from the market (as the next figure 

shows us), it is also true that there might be a psychological effect on the 

supply side, as policies might affect the property developer’s perspective on 

the projected weakening demand and prospects of the market due to 

increase in transaction costs, thus the willingness for producers to supply 

more properties would decrease. Therefore, in the long run, the supply of 

properties decreases, which will undoubtedly push up the property price.” 
(Lai, 2016). 

4. Globalised financial markets. In the past, homebuyers were mainly local 
people, while currently foreign investors are entering the Hong Kong real 
estate market. Being this the case, the continuous capital inflow into Hong 
Kong has kept home prices high and made home ownership increasingly 
unaffordable. 

However, we do not share Lai’s point of view: in our opinion, there is no property 
bubble in Hong Kong’s real estate market about to burst. It is undeniable that prices 
are extremely high and keep increasing year after year, but, even though, we do not 
think that the market is in a situation in which a bubble about to burst is being created, 
There is a bubble in the sense that prices have increased a 300% since 2003, but not a 
bubble likely to explode. Liquidity will continue to be available for mainland buyers 
keen to hedge their renminbi holdings with dollar-pegged Hong Kong homes. 

We consider that there is a massive increase in real estate prices and there is indeed a 
property bubble, as prices are increasing in a non-controlled way with no objective 
reasons to explain such a huge increase. These prices may suffer some corrections in 
the future (be it because of higher interest rates imposed by the Federal Reserve, be it 
by a slowdown in Chinese investment in HK…), but, in any case we think that the 
system will collapse. There will be corrections in the prices, but there is enough 
liquidity in the system as to make it resist without exploding. 

Even if property prices are extremely high, there is liquidity in both systems. Liquidity 
is beyond any doubt the main key in this point: there will be no collapse in Hong Kong 
and China, but corrections of the prices, corrections like the ones that took place in 
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Shenzhen the last two years and like the one that took place in 2016, in Hong Kong. As 
we saw in point 8.1, in 2016, prices have dropped a little bit when compared to 2015 
(around a 12%). But this decrease of the prices is not the burst of a bubble, just a 
simple cyclic correction. 

We must bear in mind that the Hong Kong property market is artificially structured. It 
lacks most of the regulatory and competitive elements in other property markets 
overseas have, like rental control, tenancy protection, relatively open access to land 
and market competition with numerous developers. 

 

4.- Regarding the debate between compact cities and urban sprawl, is 

the system of Hong Kong (extremely compact region) as ideal as to be 

followed in Spain? What are the main advantages and disadvantages 

of the system followed in Hong Kong? Should the Spanish lawmakers 

force cities to be more compact? 

Throughout this thesis, we have referred several times to the debate between those 

who defend the need for compact cities, on the one hand, and those who defend 

urban sprawl, on the other hand. It must be said that this debate is quite unequal, as 

most authors defend the same position and only a few defend the second one.  

However, this debate is more complex, as, among those who are more inclined to 

consider that compact cities are a batter model than dispersed cities, we find those 

who actually believe that the lawmakers must legally impose that model of city, while 

we find other authors who consider that, even though compact cities present more 

advantages than disperse cities, the lawmakers should not impose that model, but let 

the cities “organize themselves” according to the free market and the citizen’s needs. 

To respond that research hypothesis, we are going to summarize all the theoretical 

debate regarding this topic (already analyzed at Point 7.4.4), and, after that, following 

the analysis made in Point 9.3, we are going to analyze whether the Spanish lawmakers 

should force cities to be more compact (as they are currently doing) or not. 

As we just explained, on the one hand, a few authors (very few) have criticized the 

need for compact cities, defending the phenomenon known as sprawl (for sprawl we 

must understand a low-density, automobile-oriented, -usually- suburban 

development). This is the case, for example, of Robert Bruegmann, who, in Sprawl: A 

Compact History stated that sprawl is “a natural result of affluence that occurs in all 

urbanized societies” (Bruegmann, 2005:18). Thus, Bruegmann defends the status quo 

of most American suburbs (as Bruegmann’s study is mainly focused on the United 

States) because of several reasons, namely: a) Sprawl is what people desire in the 

absence of government coercion; b) Sprawl is the result of free market at work; c) the 

harmful side effects of sprawl are overrated by critics of the status quo and, d) sprawl 
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cannot be limited without government regulations that will artificially affect the house 

supply and thus raise housing prices.  

Consequently, we can see how most of the arguments to defend sprawl are based on 

the idea of free market, and we could affirm that these authors probably defend the 

idea of a “small state” as well. 

On the other hand, many authors have fiercely criticized sprawl and have been in 
favour of a model that favours compact cities. This is for instance the case of the 
theorists adhered to the American New Urbanism504 doctrine: for these authors (for 
example, Duany, Plater-Zyberk and Speck), sprawl is a dangerous phenomenon that 
must be reverted.  

In that “third way” that we quoted before (those authors who consider that even 
though compact cities present more advantages than disperse cities, the lawmakers 
should not impose that model, but let the cities “organize themselves” according to 
the free market and the citizen’s needs), we can find authors like Amenós, who does 
not support neither the model of a compact city nor the model of sprawl, but he just 
focused on analyzing the pros and cons of every model, criticizing not the model of 
compact cities per se, but the legal myth that has been created by lawmakers 
surrounding compact cities: “La sobrecarga reguladora no va a acabar con la 

dispersion. A veces, incluso, la estimula directa o indirectamente y, por el camino, 

multiplica artificialmente los precios” (Amenós, 2015:155). 505 

 

                                                           
504 According to the Congress for the New Urbanism (Chicago): 

“New Urbanism is a planning and development approach based on the principles of how cities and towns 

had been built for the last several centuries: walkable blocks and streets, housing and shopping in close 

proximity, and accessible public spaces. In other words: New Urbanism focuses on human-scaled 

urban design.  

 

These design and development principles can be applied to new development, urban infill and 

revitalization, and preservation. They can be applied to all scales of development in the full range of 

places including rural Main Streets, booming suburban areas, urban neighborhoods, dense city centers, 

and even entire regions. 

 

New Urbanists want to see those human-scale neighborhoods return. We create tools to reform 

zoning and street design and develop underutilized building types—like shopfront houses and 

courtyard units—that contribute to diverse neighborhoods. We advocate for villages, towns, and cities 

consisting of neighborhoods designed around a five-minute walk from center to edge. These ideas are 

fundamental to New Urbanist thinking.” 

 

505 As stated in Point 7.4.4, the translation into English of this quote is: “A legislative overload will not 

end up with urban sprawl. Sometimes, this overload even stimulates it, directly or indirectly and, at the 

same time, artificially multiplies prices”. 
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As we can see, there is no solution to this interesting debate.  The second aspect we 

need to remember now is the advantages and disadvantages of compact and disperse 

cities. 

Regarding the advantages and disadvantages of disperse cities, the list is very easy to 

make. Most authors agree in stating than disperse cities create more environmental 

problems because of loner and more frequent commutes, water overconsumption, 

loss of wildlife habitat and an increased racial and economic disparity, as a 

stratification based upon location is created, as we can clearly see in American cities 

such as Detroit or Saint Louis.  As advantages, normally the short-term economic and 

employment boost caused by new construction is the main benefit or advantage. 

In regard to the advantages of compact cities, Jenks and Dempsey (2005:44) suggest 
that compact cities offer three major advantages, namely: 

• Denser urban living makes possible more effective public transport, more 
journeys on foot through proximity, and more benefits to buildings such as 
insulation and shared services from adjacency, meaning all of this savings in 
energy use. 

• More homes can be serviced from less extensive infrastructure, which lowers 
the costs of constructing and managing services. 

• And greater concentrations of people mean that a greater range of social, 
recreational, health and other services can be offered in close proximity. 

Nevertheless, compact or denser cities may also present some disadvantages or 
problems, such as (Ng,2009:291): 

� Higher real estate prices.  

� Crime 

� Contagious diseases 

� Congestion 

� Air pollution. 

 

These problems do not necessarily need to be present in all compact cities, but some 

of them will be probably present.  

When analyzing the case of Hong Kong, we must remember that Hong Kong is an 

extremely dense place. According to the date provided by the Government of Hong 

Kong506, Hong Kong is one of the most densely populated places in the world. The land 

                                                           
506 Data on population (2014), The Government of Hong Kong: 

<http://www.gov.hk/en/about/abouthk/factsheets/docs/population.pdf> 
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population density507 as at mid-2014 stood at 6690 persons per square kilometre, 

being its most densely populated district among the District Council districts that of 

Kwun Tong, with 57.250 persons per square kilometre. And, if we refer to a 

neighbourhood instead to a whole District, according to the same data, the most 

densely populated neighbourhood of the world is that of Mong Kok, in Kowloon (Hong 

Kong), with a population of 143.000 in an area of just 1km2, obtaining a population 

density of 130.000 inhabitants/km2. 

As we stated in Point 2.2.1 of this thesis, the population of Hong Kong has been 
enormously increasing in the last 60 years. Right now, this increase is just of a 0’8% 
(according to the same Government data) annually, but this figure was much higher in 
the past. As we stated in that point, Hong Kong’s population tripled during 1950-2001, 
increasing from 2.2 million to 6.7 million over the period, being the current population 
of Hong Kong, in 2015, of 7.298.600 people508, approximately the same population as 
Catalonia, but in a much more reduced area. 

This has caused that Hong Kong is the way it is nowadays: a vertical and volumetric 
city, where thousands of people live crowded in some small areas like Mong Kok but 
where, at the same time, most of its land is still countryside, having less than a third of 
the territory urbanised.  

If we have a look at the problems or disadvantages that a compact city may present, 

we observe that Hong Kong is actually a model of a very well organized and efficient 

compact city: crime rates are extremely low (much lower than in Europe), there are no 

contagious diseases nor congestion, air pollution may be a problem but considering 

that Hong Kong is in China the levels are low… so, which is the only problem that Hong 

Kong presents as a compact city? Extremely high real estate prices, as analyzed in the 

previous research hypothesis response. 

To sum up, the idea is the same that we established before: Hong Kong is a very clear 

case of a compact region, a region that has no other choice but being compact as it 

cannot choose to be something else. Its compactness implies problems but, in the 

overall, we consider that it is a system that combines very well the advantages and 

disadvantages of being compact. We cannot deny the fact that Hong Kong has 

extremely high real estate prices and people suffer a considerably important lack of 

space, but, at the same time, it is a society in which crime rates are extremely low, 

there are no epidemic problems and no social problems generally speaking. Being this 

the case, it is, in our opinion, a good model of a compact city. 

                                                           
507 Excluding marine population and area of reservoirs. 

508 Data provided by the Government of Hong Kong (2015): 

< http://www.gov.hk/en/about/abouthk/factsheets/docs/population.pdf>. 



Oriol Caudevilla Parellada    Land Law and Town Planning in Hong Kong 

 

614 

However, is it so good that our lawmakers must follow it? We consider that, even if 

Hong Kong solves its problems decently well, in Spain we have the luxury of being able 

to choose which model we want to follow. And, being able to choose, it seems quite 

illogical that our lawmakers try to impose this model of a compact city in such a 

through way. We are not defending the model of sprawl cities in Spain, but we, 

following Amenós (2015), consider that our public powers should give more margin to 

private initiative and to our citizens to decide what model we actually need and want.  

After all these considerations, our conclusion is that the Spanish lawmakers should not 

force cities to be more compact, as this fact causes a distortion in the market. Even 

though compact cities are preferred over the phenomenon of urban sprawl, the 

legislative overload that we find in Spain has had sometimes the effect of artificially 

multiplying real estate prices. 

Saying that compact cities are preferred does not imply that cities as compact as Hong 

Kong are preferred. Even if Hong Kong is an example of a very efficient and well 

managed extremely compact region, there is no clue that makes us think that this 

would be the case in Spain: if Spanish big cities were as big as Hong Kong, would they 

be so efficient? We really doubt it.  

Besides, even if Hong Kong is an example of a compact city that presents few 

disadvantages, the truth is that real estate prices are extremely high, and we frankly 

doubt that no one in Spain would agree with having such extremely elevated property 

prices. 

Spain does not need to be compact like Hong Kong does, Spain has the luxury to be 

able to choose. Being this the case the Spanish lawmakers should top imposing the 

model of compact cities through the current legislative overload, as, otherwise, prices 

will keep multiplying artificially and Spain is not prepared to be like Hong Kong. 
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* Transport and Housing Bureau, the Government of Hong Kong, 

“Long Term Housing Strategy: Implementation Milestones as at December 2014” 

<http://www.thb.gov.hk/eng/policy/housing/policy/lths/ImplementationMilestones201412.pd
f> 

* United Nations Commission on International Trade Law (UNCITRAL): 

<http://www.uncitral.org/uncitral/en/index.html> 
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